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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

ERIC G. BECKMANN, 

                                                   Employee, 

                                                         Applicant,

                                                   v. 

OHM REMEDIATION SERVICES CORP,

                                                  Employer,

                                                   and 

INSURANCE CO OF STATE PA,

                                                  Insurer,

                                                        Defendants.
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)
          FINAL DECISION AND ORDER

        AWCB Case No. 199723262
        AWCB Decision No.  02-0067

        Filed with AWCB Anchorage, Alaska

              April   16, 2002

We heard the employee’s request for a compensation rate adjustment on March 21, 2002, at Anchorage, Alaska.  Attorney Hugh Fleisher represented the employee.  Attorney Randall Weddle represented the employer.  We closed the record at the conclusion of the hearing.

ISSUES

1.
Did the employer waive its right to oppose the employee’s request for a compensation rate adjustment?

2.
Was the employee a temporary or permanent employee at the time of injury?

3.
Is the employee entitled to a compensation rate adjustment?


SUMMARY OF THE EVIDENCE
The employee injured his lower back on June 25, 1997, while lifting heavy objects inside a van as a senior equipment operator.
  The employee also reinjured his back on July 28, 1997 while working for the employer.
  The employer accepted the compensability of the injuries, paying temporary total disability (TTD) benefits from September 8, 1997 through July 1, 2001.  The employer then began paying permanent total disability (PTD) benefits from July 2, 2001 and continuing.  The employer determined the employee was a temporary employee at the time of his injury and calculated his weekly compensation rate at $465.15 pursuant to AS 23.30.220(a)(6).

Prior to the hearing, the employer submitted a number of records from the employee’s personnel file for the Board’s review.  According to the employee’s job application dated April 30, 1997, he affirmed he “would accept part-time or temporary work.”  Moreover, an Authorization to Hire states the employee was hired as a temporary employee and was scheduled to begin work on June 1, 1997.
  In addition, a record entitled “Personnel/Payroll Control Sheet” for exiting employees indicates the employee was laid off on September 3, 1997 as a temporary employee with no vacation hours accumulated.
  Further, records labeled “Personnel Database” dated June 16, 1997 and September 16, 1997 designate the employee as a temporary employee.

The employee also submitted records for the Board’s review.  The employee recorded his telephone conversation with Charles Smith on September 24, 1997 and attached a transcript of the conversation to his brief.  According to the employee’s personnel records, Charles Smith was the employee’s hiring manager.  At page 13 of the transcript, the employee stated in reference to a conversation he had with a supervisor at OHM Remediation “…and he kept on saying do you want to go out to Perd (ph) Bay.  He said we offered you summer employment, and, you know, I want you to go out to Perd Bay.”
  The transcript also states in part:

Mr. Smith: Yeah, I mean, you’re supposed to report any injury to yourself immediately, a form is supposed to be filled out immediately, and I should get a copy of it immediately, and this is all after the fact, so I don’t know where we’re gonna go with this.

Mr. Beckmann: Uh-huh.  Well…

Mr. Smith: I can tell you that you’re not gonna be assigned to any project until it’s cleared up.

Mr. Beckmann: Yeah. Well, I mean, right now I guess I--I--can’t really do much, you know, until I finish with this--this thing with the doctor, but I reported it. If there was a procedure that these guys are supposed to follow, Charlie, I wasn’t aware of it, and, you know, I--I’m sure the safety guys are supposed to know.

Mr. Smith: When I called you last week why didn’t you mention it then?

Mr. Beckman: Well, because I--I didn’t.

Mr. Smith: Well, you were ready to come back to work.  Now all of a sudden you have a back problem, so I’m gonna tell you that we’re probably gonna protest.  I don’t know for a fact that’s gonna happen.  I’m gonna go talk to head—the manager of health and safety right now and explain the situation.  I’m also gonna call Darren and get the facts from him. And until that takes place you’re not gonna be assigned to a project, and we’ll let you know what your status is as soon as we come to a conclusion.

***

Mr. Beckmann: Okay. Well, let me ask you something, Charlie.  Brad called me this morning and said that he wanted me to fill out some paperwork on…

Female Speaker: Resignation.

Mr. Beckmann: …on resignation papers.  I asked him why.  He said that he’d spoken with you and you said that I claimed that I refused to go down to a job.  Now, the other day when I spoke with you and you asked me about going out to work I explained the si--basic situation here.  I said, well, I couldn’t leave anyway because my wife wasn’t here.

Mr. Smith: Okay, and -- and that’s basically what I communicated to -- to him, and my comment to Brad was I can’t allow an employee to dictate to me when and when they can’t work.  I have a need, I call you, you refuse it because you can’t go for whatever reason, I’m not going to -- I’m not to keep calling you and asking you is it okay for you to go.  So basically what I told him to do was call you in and give you layoff papers because you’re not available when I needed you.  Now, since that time I’ve talked to Brad and I found out that you have this back problem, so that paperwork’s not gonna (sic) to happen until this is settled.  I also was gonna give you another opportunity to be available for work.

Mr. Beckmann: Okay. Well, I mean, the thing is I wasn’t refusing.  I mean, I just -- I -- I couldn’t leave with, you know, watching the kids here, you know.

Mr. Smith: And I’m not saying you -- if you’re not available to go to work when I need you, you’re refusing to work.

Moreover, an e-mail message from Melissa Mutchie, employed at OHM Corporation, dated October 30, 1997, states in part:

When the job ended in September, and the claimant was offered a job in California, he claimed a back injury, and this claim was filed…I feel it is necessary at this time that the claimant be offered a job as a heavy equipment operator if possible in Alaska.  I have been in contact with Gloria Mosure, who stated that at this time, there are no Alaska jobs available.  An offer will be made for a job in Washington or California.

At the hearing, the employee testified he worked for the employer for fifteen weeks.  He stated he had a discussion with Charles Smith after his injury about moving to another job in California immediately after the job in Alaska ended.  According to the employee, he had an agreement with Smith to go to the job in California, but he could not because of his back injury.  He also testified he learned from Smith that those who worked for the employer for a certain period of time, and who were willing to travel, could become permanent employees.  The employee testified he was not aware that he was laid off until December of 1997.  

At his deposition taken on January 24, 2000, the employee testified regarding his past work experience.  He testified he worked a couple of construction seasons at Coho Construction and then one season at Summit Construction prior to working for the employer.  At the hearing, he indicated a season started in the spring and ended in the fall, and he would collect unemployment in the off- season when he was laid off.  Prior to that, he worked on and off in construction for 30-35 years, and he worked mainly in Alaska during that time.

At the hearing, Charles Smith testified he worked for the employer as a supervisor, site manager, and operations manager.  He was also the hiring manger for the employee, who he hired in June of 1997.  He testified the employee was laid off on September 3, 1997 due to lack of work. Smith noted when an employee is laid off for lack of work, there is a good chance he will be hired again the following season, if his performance was good.  According to Smith, the employee was a temporary employee, hired during the short Alaska summer.  He also testified that temporary employees received no health benefits and no vacation time, and they could not participate in the employer’s 401(k) program.  He noted temporary employees are not guaranteed work beyond the hiring assignment.  Smith testified there were some permanent employees at OHM Remediation,  who received benefits, were willing to travel to other jobs around the country and the world, and were the more senior employees.  Smith testified an employee would have to work for the employer for a couple of years, be willing to travel, and maintain good performance, in order to become a permanent employee. On cross-examination, Smith admitted designating employees as temporary saves the employer the cost of providing significant benefits.

Furthermore, Smith could not recall if the employer had additional work for the employee in California after the job in Alaska was completed, but he remembered the employee was interested in traveling to work, if available.  He testified even if the employer had another job in California, Mr. Beckmann still would have been a temporary employee with no guarantee of future jobs.  Finally, Smith testified the employer only existed for a few months following the employee’s layoff, as it merged with another company.

Additionally, Greg Edmundson testified at a deposition on February 15, 2002.  He was a North Slope superintendent with the employer, and he supervised the employee.  He stated he supervised the employee for about one month at Peard Bay [sic], and then the job moved to Icy Cap [sic], and the employee returned to Anchorage.
   He testified the work on the North Slope concluded in the fall.
  According to Edmundson, the employee was a temporary employee, as was 75 – 80 percent of the crew.  He confirmed that temporary employees did not receive health benefits, and they would not know whether there would be additional work after working on a project site.

On February 18, 2000, the employee filed a claim for TTD benefits, penalties and interest, as well as a claim for a finding of frivolous and unfair controversion.  On July 19, 2000, and again on July 20, 2000, the employee filed claims for TTD and PTD benefits, penalties, interest, frivolous and unfair controversion and attorney’s fees and costs.  He also indicated “wages calculated by Employer don’t fairly reflect earnings during the period of disability.”  In its answers to the employee’s claims, the employer stated as a defense “There is no justification for a higher compensation rate.”
 

At a prehearing conference on January 4, 2001, a hearing was scheduled for August 8, 2001.  The issues for hearing included the issues raised in above claims filed by the employee.  The prehearing conference summary also listed as an issue for hearing “Other, compensation rate adjustment ‘TTD above $241.’”

On July 26, 2001, both parties signed the following stipulation:

The parties have resolved most of the issues to be addressed at the hearing which is currently scheduled for August 8, 2001.  The parties are optimistic that the remaining attorney fee issue can be resolved without hearing.  Accordingly, the parties hereby stipulate that the hearing scheduled for August 8, 2001 shall be cancelled.

Thereafter, the Board cancelled the hearing on August 8, 2001 in accordance with the parties’ stipulation.  Moreover, on July 26, 2001, the employee filed a claim for a compensation rate adjustment stating, “TTD compensation rate calculated incorrectly.  I was not temporary. I was also employed by employer 13 weeks prior to w/c claim.”
  At a prehearing conference on February 26, 2002, the parties agreed to a hearing on March 21, 2002 on the employee’s July, 2001 claim.  Specifically, the issues listed for hearing included “Compensation rate adjustment (EE not a seasonal/temp. employee).”

At the hearing, the employee argued the employer waived the right to oppose a compensation rate adjustment because it stipulated that all issues, aside from an attorney’s fees, scheduled for the August 8, 2001 hearing were resolved.  The employee asserted his compensation rate was at issue at the time the parties entered into the stipulation.  The employee also asserted that at the time of his injury, he was permanently employed, even though he worked in a profession that transferred him from job to job.  Therefore, relying on the Board’s decision in Brennan v. Flowline of Alaska et al., AWCB Decision No. 00-0117 (June 15, 2000), the employee’s weekly compensation rate should be calculated under AS 23.30.220(4) as a permanent employee.

The employer argued the employee’s waiver argument was not properly before the Board, as it was not listed as an issue in the most recent, or for that matter any, prehearing conference summary.  In addition, the employer argued the employee’s claim for a compensation rate adjustment, filed with the Board on July 26, 2001, was clearly not an issue to be decided at the hearing scheduled for August 8, 2001.  Therefore, the employer did not waive any defenses to the employee’s claim for a compensation rate adjustment when it stipulated to cancel the August 2001 hearing.  Additionally, the employer asserted the employee was a temporary employee at the time of his injury, thus his weekly compensation rate was properly calculated under AS 23.30.220(a)(6), and the employee is not entitled to a compensation rate adjustment.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
1. Did the employer waive its right to oppose the employee’s claim for a compensation rate adjustment?

Our regulation 8 AAC 45.070(c) states:

After a prehearing the board or designee will issue a summary of the actions taken at the prehearing, the amendments to the pleadings, and the agreements made by the parties or their representatives.  The summary will limit the issues for hearing to those that are in dispute at the end of the prehearing.  Unless modified, the summary governs the issues and the course of the hearing. (emphasis added)

We find the employer did not waive its right to oppose the employee’s claim for a compensation rate adjustment by stipulating to a cancellation of the August 8, 2001 hearing.  We find the stipulation provided only that those issues to be addressed at the August 2001 hearing had been resolved, aside from an attorney fee dispute.  Though the prehearing conference summary dated January 4, 2001 referenced a “compensation rate adjustment ‘TTD above $241,’” we find the employee’s claim that he was not a temporary employee at the time of the injury was not an issue to be decided at the hearing scheduled for August 8, 2001.  Therefore, the stipulation to cancel that hearing did not purport to resolve that issue. 8 AAC 45.070(c). 

In any case, we would not find the employer has waived its right to oppose the compensation rate issue presented at the hearing on March 21, 2002.  We find the stipulation concerning procedure (to cancel the hearing) was clear.  However, we find the language in the stipulation is very general concerning the disputed issues, so general that it is not at all clear what specific agreements (if any) concerning benefits might have been reached by the parties.  In the absence of any specific terms we cannot find the parties are bound to any particular compensation rate.
  

We further note the employee first filed a claim that he was not a temporary employee on July 26, 2001, the very same day the employer signed the stipulation to cancel the August 8, 2001 hearing.  Clearly, the employee’s claim filed on July 26, 2001 was not an issue for the hearing scheduled on August 8, 2001.

Even if we could find the parties were bound to some level of compensation by implication of the stipulation to cancel the hearing, we note the employer paid the employee the lower, disputed compensation rate consistently before and after the stipulation.  Rather than finding the parties agreed on some undisclosed higher compensation rate, we would find the evidence from the actions of the parties weigh more heavily on the side of the employee’s present compensation rate being the one agreed upon. 

II.
Was the employee a temporary or permanent employee at the time of his injury?

AS 23.30.220(a)(6) provides:

if at the time of injury the employment is exclusively seasonal or temporary, then, notwithstanding (1) – (5) of this subsection, the gross weekly earnings are 1/50 of the total wages that the employee has earned from all occupations during the 12 calendar months immediately preceding the injury.

AS 23.30.220(c) states:

In this section,

(1) “seasonal work” means employment that is not intended to continue through an entire calendar year, but recurs  on a annual basis;

(2) “temporary work” means employment that is not permanent, ends upon completion of the task, job or contract, and ends within six months from the date of injury.

We find all of the employee’s personnel records with the employer designate him as a temporary worker.  The employee testified he worked for the employer for fifteen weeks, and the job assignment was from June of 1997 until September of 1997.  Both Charles Smith and Greg Edmundon testified the employee was a temporary employee, working on a specific, temporary project.  Moreover, in his taped conversation with Smith, the employee brought up his employer’s offer for “summer employment.”  

Although the employee claims he was a permanent employee because he would have taken a job in California immediately after the Alaska job ended, in his taped conversation with Charles Smith, the employee stated he could not go to California for family reasons (at least temporarily) at the time of the initial offer.  In the taped conversation, Mr. Smith clearly indicated that sort of response was not acceptable to the employer.  We also note that, if the employee had wished to pursue the equivalent of full-time employment by pursuing work in sequential temporary construction projects in other parts of the country, he could have done so long-since.  Given the employee’s work history of several decades of seasonal work, we do not find it credible that his future work pattern would have radically differed from the past.
  

Moreover, Smith testified even if the employer had a job for the employee in California, he still would have been a temporary employee with no guarantee of future jobs.  According to Smith, an employee would have to be willing to consistently travel and would have to work for at least two years, with good performance, in order to be even considered for permanent employment, with ongoing work assignments and benefits.  

We find the preponderance of the evidence indicates the employee was a temporary employee within the meaning of the definition at AS 23.30220(c)(2).  We conclude the employer properly designated the employee as a temporary employee, when it calculated his compensation rate under AS 23.30.220(a)(6).

III.
Is the employee entitled to a compensation rate adjustment?

AS 23.30.220(a)(10) provides:

If an employee is entitled to compensation under AS 23.30.180
 and the board determines that calculation of the employee’s gross weekly earnings under (1) – (7) of this subsection  does not fairly reflect the employee’s earnings during the period of disability, the board shall determine gross weekly earnings by considering the nature of the employee’s work, work history, and resulting disability, but compensation calculated under this paragraph may not exceed the employee’s gross weekly earnings at the time of injury.

In Gilmore, the Supreme Court applied AS 23.30.220(a)(2) rather than AS 23.30.220(a)(1):

The benefit levels among injured workers based on section 220(a) bear no more than a coincidental relationship to the goal of compensating injured workers based on their actual losses.  In any of the many situations in which a worker’s past wage and time of employment do not accurately reflect the circumstances existing at the time of the injury, the formula will misrepresent the losses.  The means chosen for determining an injured worker’s gross weekly wage therefore do not bear a substantial relationship to that goal.

882 P.2d at 928.

In analyzing the application of Gilmore, the Supreme Court in Thompson concluded:

Accordingly, the first question under Gilmore is not whether an award calculated according to AS 23.30.220(a)(1) is ‘fair.’  Rather, it is whether a worker’s past employment history is an accurate predictor of losses due to injury.

975 P.2d at 689.

Finally, in Justice v. RMH Aero Logging, Inc., ___ P.2d ___, Slip Op. 5538 (Alaska, February 15, 2002), the Supreme Court recently affirmed the Board’s compensation rate increase and determined the employee’s past employment history was “not an accurate predictor of his future lost income.”  Thus, even though we have determined the employee was a temporary employee at the time of his injury, he may be entitled to a compensation rate adjustment, if his weekly rate is not an “accurate predictor of his future lost income.” Id.

In Brennan v. Flowline of Alaska et al., AWCB Decision No. 00-0117 (June 15, 2000), we found the employee’s work history was not “exclusively seasonal or temporary” under AS 23.30.220(a)(6).  Rather, that employee had many years of work history, showing year-round work dispatches.  In addition, we determined the employee intended to return to full-time work after a brief hiatus to build  a home.  Therefore, we found the weekly compensation rate calculated under subsection .220(a)(6) was not a rational predictor of earnings, and they computed his compensation rate under AS 23.30.220(a)(4).  Id.

In contrast, in the instant case, we find the employee’s weekly compensation rate is an accurate predictor of his “losses” or “future lost income.”  Not only was the employee a temporary employee at the time of his injury, but we find the employee’s past work history is largely consistent with temporary or seasonal work.  At his deposition and at the hearing, the employee testified in the three years prior to working for the employer, he worked two construction seasons at Coho Construction and one season at Summit Construction.  He also testified he mainly worked in construction in the 30 – 35 years prior to his injury.  Finally, the employee testified he received unemployment benefits during the off-seasons.  We do not find the employee presented credible evidence his pattern of working temporary or seasonal jobs would have changed.
  We cannot find the employee is entitled to a compensation rate adjustment.
ORDER

1.
The employer did not waive its right to oppose the employee’s claim for a Compensation rate adjustment.

2.
The employee was a temporary employee at the time of his injury.

3.
The employee is not entitled to a compensation rate adjustment.


Dated at Anchorage, Alaska this 16th day of April, 2002.





ALASKA WORKERS' COMPENSATION BOARD
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William Walters,






     
Designated Chairman
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Harriet M. Lawlor, Member







____________________________                                  






S.T. Hagedorn, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of ERIC G. BECKMANN employee / applicant; v. OHM REMEDIATION SERVICES CORP, employer; INSURANCE CO OF THE STATE OF PA, insurer / defendants; Case No. 199723262; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this  16th day of April, 2002.

                             

   _________________________________

      




                           Shirley A. DeBose, Clerk
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