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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

JOHN E. BACHER, 

                                                   Employee, 

                                                            Applicant,

                                                   v. 

HARRIS SAND & GRAVEL, INC.; 

RANDELL BELL ENTERPRISES; and

AHTNA CONSTRUCTION,

                                                  Employers,

                                                   and 

ALASKA NATIONAL INS. CO.; and 

FREMONT INDUSTRIAL INDEMNITY CO.,

                                                  Insurer,

                                                            Defendants.
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          FINAL

          DECISION AND ORDER

        AWCB Case Nos. 199311790,

        199518213, and 200014898
        AWCB Decision No.  02-0070

         Filed with AWCB Anchorage, Alaska

         on April 19, 2002


We heard the employee’s claim for benefits at Anchorage, Alaska on January 22, 2002, and March 13, 2002.  Attorney Chancy Croft represented the employee.  Attorney Timothy McKeever represented the 1993 employer, Harris Sand and Gravel (Harris) and its carrier, Alaska National.  Attorney Trena Heikes represented the 1995 employer, Randell Bell Enterprises (Bell), also insured by Alaska National.  Attorney Elise Rose represented the 2000 employer, Ahtna Construction (Ahtna) and its carrier, Fremont.  The parties stipulated to our keeping the record open to forward copies of recently filed deposition to Member Stemp.  We closed the record on March 21, 2002 when we first met after distributing the depositions.  


ISSUE

Which employer, if any, is responsible for the employee’s benefits under the last injurious exposure (LIE) rule. 


SUMMARY OF THE EVIDENCE

This case requires we apply the LIE rule to determine which employer, if any, is liable for the employee’s medical, time-loss, and reemployment benefits, and attorney’s fees and costs.  During his May 4, 2001 deposition, and at the hearings, the employee provided a detailed history of his employment with the various employers and the medicals he sought.  We found the employee to be an accurate and thorough historian.  We will summarize his deposition testimony, which details his employment history in reverse chronological order, then his recollection of his medical treatment in forward chronological order.  Next, we will summarize what we feel to be the pertinent medical records and testimony in forward chronological order.  


The employee began working for Ahtna as a journeyman electrician in April of 1999, working approximately 60 hours per week.  (Bacher dep. at 12).  The employee’s job duties included manipulating spools of wire, running conduit, and pulling cable, requiring extensive bending and flexing, and occasionally lifting up to 75 pounds of weight.  (Id. at 13 - 14).  When asked to compare his position at Ahtna with other work as a journeyman electrician, the employee described his position as:  “Fabulous.  The best I’ve ever had.”  However, the employee described the physical requirements as “tough.”  (Id. at 14).  


The employee took a three week layoff in August/September of 1999 to have his back evaluated and to consider surgery.  The employee terminated his employment with Ahtna in April of 2000 because his back was in “too much pain to work.” (Id. at 15 - 16).


In 1998 the employee worked for Houston/NANA joint venture for six months as a journeyman electrician.  The employee did not work after being laid off from Houston/NANA between December 1998 and when he went to work for Ahtna in April, 1999. (Id. at 16 - 18).  Between August, 1995 and 1998 the employee worked various jobs in the Valdez and Anchorage areas, including snow removal, electrical work, and maintenance work. (Id. at 18 - 28).  The employee also studied for his journeyman’s license in 1996.  


The employee worked for Bell from May until August 1995 as an electrical apprentice.  The employee described the physical demands of his work for Bell as “Fairly light.” (Id. at 32).  The employee worked 40 hours per week for Bell. (Id. at 33).  The employee left his position with Bell in August due to “back spasms.” (Id. at 31).  


Between 1993 and 1995 the employee worked intermittently at various jobs, including deckhand, general labor, halibut charters, and deckhand. (Id. at 34 - 36).  The employee worked for Harris from May of 1993 through the end of July of 1993, working welding fabrication.  He worked approximately 44 hours per week. (Id. at 37).  


While working for Harris, the employee strained his back in June of 1993.  He was pulling grating and slipped, twisting his back.  According to his report of occupational injury:  “I was lifting some grating and steel standing on a slippery surface when I felt pain in my back but thought it would go away, but it continued to bother me so I went to see the doctor on June 23, ’93 to see what the problem seemed to be.”  The employee sought treatment with “Dr. Todd” in Valdez who diagnosed a non-serious back sprain or strain. (Id. at 56).  The employee was off work for approximately two weeks before returning to his regular duties at Harris.  The employee treated with a chiropractor, “Dr. Olkjer,” for approximately two months, treating approximately 20 times.  His back slowly got better, and by the time his treatments with Dr. Olkjer had completed in September of 1993, he was feeling “pretty good, real good.”  He felt as though his back strain had resolved at the completion of his treatment. (Id. at 57 - 59).  


The employee did not seek any medical treatment for his back until 1995 when he was working for Bell.  The employee described his 1995 back complaints as follows:  “That particular morning I put a light fixture in in a narrow hallway and was arched real hard and threw that ladder back in the truck, and it just boom, just locked up immediately.” (Id. at 61).  The employee immediately sought treatment at the Valdez clinic and followed up with Dr. Olkjer for chiropractic treatment.  The employee was off work “for a couple of weeks.” However, when he did return to work, he did not feel too good. (Id. at 61 – 62).  In the fall of 1995 the employee left work with Bell to study for his journeyman’s test.  The employee eventually sought treatment with Dr. Vasileff in Anchorage, who recommended home exercises and released the employee to work on November 27, 1995.  


After leaving Bell, the employee took his journeyman’s test in April, 1996 and went to work for McLean Electric in the summer of 1996.  While working for McLean, his back felt “good.”  The employee felt that his 1995 back strain had resolved.  (Id. at 65 - 66).  The employee had a recurrence of back spasm in December of 1996 that resolved within a few weeks. (Id. at 69).  


While working for Ahtna in 1999 the employee came to Anchorage and sought treatment for his back condition with Drs. Guzman and Reinbold, who diagnosed arthritis and prescribed Vioxx for the pain.  (Id. at 73).  The employee recalled telling his general foreman at Ahtna that he was seeking treatment in Anchorage and that he wasn’t sure if it was work related. (Id. at 74).  The employee took a brief layoff from Ahtna, returning to work shortly thereafter in September, 1999.  The employee continued to work until April 27, 2000, although he took a 60-day “R&R” from mid January through March of 2000. (Id. at 76 - 77).  When he left in April, “the back decided it was going to be the worst it’s ever been in that [last] six weeks” he worked. (Id. at 78).  The employee described his pain level as an “eight” on a scale of 1 – 10. (Id. at 90).  Prior to his April departure, the employee made medical appointments at the Mayo Clinic in Scottsdale, Arizona.  


The employee was told by Lee Bock, Ahtna’s “safety person,” that arthritis conditions were not covered under workers’ compensation.  Accordingly he did not file his report of occupational injury until July, 2000, after he went to the May clinic in June of 2000. (Id. at 81 - 82).  


At the Mayo Clinic, the employee had a discogram which led to a diagnosis of degenerative disc disease, with the pain originating from the L2-L3 disc.  This was the first the employee knew he had a disc problem.  (Id. at 83 - 84).  The employee elected to have a fusion, which was performed on July 28, 2000 at the Mayo Clinic.  The employee was hospitalized for four days, and within 10 days had returned to Valdez. (Id. at 85 - 86).  


The employee recuperated in Valdez.  The employee’s general physician, Andrew Embick, M.D., released the employee to return to work on November 27, 2000;  Dr. Birch from the Mayo Clinic released the employee to return to work in early December of 2000.  The employee worked for Ahtna for nine days in December, 2000 (Id. at 89).  After the surgery (at the time of his May 2001 deposition), the employee described his pain as a level two out of ten.  The employee’s back steadily got better after the surgery.  (Id. at 90).  


The parties filed a stipulation regarding the expected testimony of Dr. Birch.  The stipulation provides: 

1. I am a neurosurgeon with the Mayo Clinic in Scottsdale Arizona.  Attached as Exhibit 1 is a copy of my most recent curriculum vitae.  

2. I am familiar with John Bacher as I reviewed his medical records, the tests that were performed on him here at the Mayo Clinic Scottsdale and performed his low back surgery on July 28, 2000.

3. Treatment of low back problems is an evolving area in the practice of medicine.  Much has changed over the past ten years or so due to improved diagnostic methods such as MRI and CT scans, medical studies many of which have been done by doctors at the Mayo Clinic, the experience with and knowledge gained from actual treatment and innovative treatment techniques, including surgery, often developed by surgeons at the Mayo Clinic.

4. A particularly important development has been the greater knowledge about when, how and under what circumstances surgery for low back problems is likely to be successful and when other treatment should be used.

5. Based on my training, research and experience I use certain tests to determine the likely cause of certain types of low back pain and whether surgery might help reduce or eliminate the cause of the pain.

6. Mr. Bacher reported to the  Mayo Clinic Scottsdale in the summer of 2000 complaining of severe, chronic progressive low back pain with primarily mechanical symptoms.  The pain had been significant despite diagnostic and therapeutic attempts in Alaska.  Doctors at this clinic asked for my diagnosis and opinion.  An MRI done here on July 03, 2000 was read by Dr. K. D. Nelson to show degenerative disc disease in the L2-3, L3-4 and L4-5 interspaces with posterior bony spurring or bulging annuli at each of these levels.  There was no significant central canal stenosis or focal disc herniation.  

7. One diagnostic technique which has proved quite useful in cases such as Mr. Bacher is an SP discography of the lumbar spine.  This involves pressurization of each individual disc, one at a time, by inserting a special needle into each disc.  After pressurization the patient’s pain response is noted, pictures are taken with a fluoroscopic unit and the needle removed.  This was done here with Mr. Bacher on July 11, 2000.  Mr. D. M. Kasper read the discogram to show a morphologically abnormal L2-3 disc with multiple annular tears.  Pressurizing the L2-3 disc recreated Mr. Bacher’s usual pain to a degree of 8/10.  There was no recreation on his usual pain at the other levels injected.  The findings of the discogram were consistent with at least a portion of his usual pain being discogenic in nature and arising from the L2-3 level.  

8. Based on my training, research and actual experience as an assistant professor of neurological surgery the results of the discography indicated to me that the source of his pain was his L2-3 disc. 

9. In my opinion conservative treatment would not work as had already been proven in his case.  That left him basically with two options, either (1) intradiscal electrothermal therapy or (2) lumbar fusion.  These were discussed with Mr. Bacher as reflected in the clinic note of July 12, 2000 and he indicated he would probably choose the fusion.  

10. I performed the fusion on July 28, 2000 operating first on his abdomen and then after he was rotated on his lower spine.  I found his L2-3 disc in a damaged condition with annular tears as I had expected.

11. Mr. Bacher’s surgery was uneventful, his recovery was satisfactory and he was discharged on August 01, 2000.

12. I have spoken to him on several occasions since the surgery and he reports almost total relieve of his previous incapacitating pain.  This is what I expected and in my experience occurs in approximately 80% of the cases such as Mr. Bacher. 

13. Dr. Andrew Embick has never spoken directly to me about his patient John Bacher.  If he had called me I would have been glad to talk to him and would have told him that Mr. Bacher's condition was diagnosed using the very latest techniques and the surgery was performed for very sound reasons, produced the result which was to be expected.  Mr. Bacher’s post surgery experience confirmed the appropriateness of the treatment he received.  

14. Mr. Bacher suffered from damage to the annulus of his L2-3 disc.  What likely happened to Mr. Bacher is best described from the following passage from the Atlanta Health Pages web site (www.healthpages.org).  The first changes that occur in the disc are tears in the annulus.  The tears in the disc heal by forming scar tissue.  Scar tissue is weaker than normal tissue.  Repeated injuries to the disc cause the disc to start wearing out.  As the disc wears away, it loses some of its water content.  It becomes stiff and no longer able to act as a shock absorber.  If the disc continues to wear it will collapse causing bone to rub against bone.  Bone spurs form as the disc wears out.  These spurs are thought to be caused by excess motion at the spinal segment.  Eventually, bone spurs form around the nerves of the spine as well.  

15. I understand that Mr. Bacher had reported injuries to his low back in both 1993 and 1995.  I have the following understanding of his condition beginning in 1993 when he first reported a low back injury.  He was lifting some grating and felt pain, thought it would go away but when it did not after about a week he sought treatment.  The examining doctor reported it as “lower back pain” and diagnosed it as a “low back strain”.  His claim was accepted, compensation was paid, and after several months of conservative treatment he was released to return to electrical work without restrictions.  Apparently all treatment for this injury was furnished by a chiropractor.


He remembers no back problems again until August 21, 1995.  On that day he was lifting a ladder into the back of a pickup when a real sharp pain shot through his lower back.  An hour later he still could not bend without pain.  The examining chiropractor reported it as “severe lower back pain” and again diagnosed it as a “back strain” but also noted that the lumbar-sacral spine was “complicated by loss of spine curve”.  That doctor may have thought the injury was to L5-S1.  Again he was treated conservatively and again the chiropractor released him to return to work.  Mr. Bacher tried working, he was able to work on and off until November 8, 1995 when he missed an entire week of work because his back continued to get worse.  In fact Mr. Bacher reported constant lower back and hip pain, especially at night and was referred to an orthopedic surgeon who took him off work again.  Finally the orthopedic surgeon, Dr. Vasifleff, having seen him only one time, released him on November 27, 1995.  Dr. Vasileff’s impression was “exacerbation degenerative disc-type syndrome”.  Mr. Bacher did not work for several months as he was studying to take his journeyman electrical exam which he passed in the spring of 1996.  He returned to work and while his condition waxed and waned, primarily with activity, he was never symptom free for long.  Near the end of the 1996 season, on October 16, 1996 he was reporting to his doctor that he had lower back pain, sciatic pain and bilateral leg cramps.  Years later on October 31, 2001, without seeking Mr. Bacher again, Dr. Vasileff said he thought Mr. Bacher’s 1995 injury was not a substantial factor in his present condition but despite the carrier’s request refused to say that the 1993 injury was minor or that it appeared to have fully resolved prior to the 1995 injury.


In September of 1999 Mr. Bacher, suffering from severe low back pain, had his first MRI with the IMPRESSION
 OF Disc degeneration with circumferentialannular bulges at L2-3 and L3-4.


After 1995 Mr. Bacher often treated with a Dr. Andrew Embick in Valdez.  Dr. Embick originally diagnosed degenerative disc disease as indicated by his March 5, 2000 handwritten report.


However, at the hearing Dr. Embick for the first time said that work was not a factor.  He attributed, not once but several times the need for the surgery that was performed at the Mayo Clinic in July 2000 as unnecessary and not related to Mr. Bacher’s back condition.  

16. Based on everything above I believe that both the work injuries of 1993 and 1995 were substantial factors in causing Mr. Bacher’s severe back pain in 2000 and his resulting fdisability and surgery.  

17. In my opinion there is no significance to the fact that Mr. Bacher did not have a herniated disc or that the chiropractor thought it his problem was at the L5-S1 level.  

18. I do believe it significant that Dr. Vasileff diagnosed Mr. Bacher’s condition as an exacerbation of degenerative disc-type syndrome.  I disagree with his affidavit which indicates that the 1995 injury was not as substantial factor in Mr. Bacher’s disability and need for surgery.  


In January, 2001 the employee noticed he developed a hernia.  Dr. Embick diagnosed an incisional hernia from his surgery at the Mayo Clinic.  Day surgery was performed by Dr. Roth in Valdez.  The employee was released to return to work on March 28, 2001.  The employee’s understanding was “the [fusion] incision had gotten weak on one side and let loose.” (Bacher dep. at 91).  


At the request of Ahtna, the employee was evaluated by Jacquelyn A. Weiss, M.D., Ph.D., a neurologist, James A. Champoux, M.D., an orthopedic surgeon on June 18, 2001.  This panel provided a detailed history of the employee’s back complaints.  In addition, the panel provided a detailed summation of the medical records from June 23, 1993 forward through March 5, 2001 (see similar medical summation below).  


In their June 18, 2001 report, the Ahtna panel diagnosed “1. Preexisting degenerative disc disease/arthritis of the lumbar spine.  2. History of chronic recurrent low back symptoms dating to 1993.  3. Status post L2-3 posterior anterior fusion.”  In the “Comment” section of the report at 14, the panel noted:  “These examiners are not able to determine that any occupational condition or injury attributable to employment between July 1999 and April 2000 affected Mr. Bacher’s low back and degenerative condition.”  The panel opined the employee is medically stable, not presently disabled, and capable of working, and they recommended no further medical treatment for his back.  At page 14 – 15 the panel noted in pertinent part:  


These examiners do not believe that Mr. Bacher’s employment with AHTNA was a substantial factor in his low back condition.  We do not believe that the condition for which he received surgery was a result of employment with AHTNA, but rather a preexisting condition.  We are not able to determine, on a more-probable-than-not basis, that it was aggravated by his employment with AHTNA. 


. . . .


He has no impairment as a result of his employment with AHTNA.  He does have impairment based upon his surgery and his degenerative disc disease, which would most closely correspond to Category IV, using AMA Guides to the Evaluation of Permanent, fifth edition.  


At the request of Alaska National, the employee was examined by Stephen Marble, M.D., Douglas Bald, M.D., and William Platt, M.D., on October 13, 2001.  This panel reviewed the medical records and offered the following history of the present injury and summary/review of the medical records:  

Mr. John Bacher is a 52‑year‑old left hand dominant resident of Valdez, Alaska, who presented for the evaluation early and proved to be very pleasant and cooperative. Andrew Embick, M.D., is identified as Mr. Bacher's primary care physician.

Mr. Bacher reports having first developed problems with his back in 1993 when he was working for Harris Sand & Gravel as a welder/fabricator, disassembling an oil rig on a movie set. He describes moving grating which weighed approximately 75 to 100 pounds when his right foot slipped on an oily and rocky surface as "Dan" was pulling the grating out with a loader. Mr. Bacher did not actually fall, but caught himself and felt a slight discomfort in his left back.

Symptoms progressed, prompting a visit to the Valdez Clinic where he was seen by Kathleen Todd, M.D.  Dr. Todd diagnosed a strain and prescribed various medications.

Mr. Bacher also sought chiropractic treatment from Leland P. Olkjer, D.C., over the course of two to three months. No x‑rays were obtained.

Within three months, the back pain resolved. At no point during that same time frame did Mr. Bacher develop any pelvic or lower extremity symptoms.

Mr. Bacher's back was fine up until June 1995, despite labor activities as an electrician's apprentice and other odd jobs to include boat work as a deck hand.

In the summer of 1995 Mr. Bacher was working as a electrician's apprentice for R. Bell Enterprises. On one occasion he threw a 6 foot fiberglass ladder (weighing approximately 20 pounds) into the back of a truck and experienced immediate sharp pain in the left back, associated with spasms. The pain in the back on this occasion was more severe than what he had experienced in 1993, yet he felt the pain was pretty much in the same location.

[The Panel notes that the pain in 1993 was localized to the left lumbosacral junction, which Mr. Bacher consistently referred to the "S1 muscle." The pain was not at all localized to the upper lumbar segments in 1993.]

Following the work injury in 1995, Dr. Olkjer again provided chiropractic care over the course of two to three months.

Consultation was also provided by Thomas Vasileff, M.D., who gave Mr. Bacher some Williams flexion exercises. X‑rays were obtained.

It is Mr. Bacher's recollection that his back then resolved after approximately three months yet, every year following, his back would bother him during the work season to the point where he would have to quit the season early.

When asked whether he recalled any other specific work‑related injuries or significant exacerbations of his lumbar condition in the ensuing years, he did recall a flare of back pain when he was moving heavy rolls of cable while working on a vapor project in Valdez for Price Ahtna.

Mr. Bacher had performed some odd labor duties in various positions prior to 1995 when he was not working full time as an electrician. From 1995 on he was primarily employed as an electrician during the work season and rarely performed a few brief odd jobs during the off season.

Ultimately, Barry Birch, M.D., performed an L2‑3 fusion on July 28, 2000, at the Scottsdale Mayo Clinic. Preoperatively Mr. Bacher recalls experiencing some soreness in the back as well as a "clunk" in the upper back which became quite a concern to him. He never did develop any lower extremity symptoms such as pain, numbness, tingling, or weakness. Bowel, bladder and sexual function remained intact.

REVIEW OF MEDICAL RECORDS PROVIDED:

An extensive record review of 2‑1/2 hours' duration has been accomplished. Thank you for providing a well organized chart.

6/15/93: Physician's Report of Occupational Injury (Valdez Medical Clinic) reveals Mr. Bacher had lower back pain. He was doing heavy lifting on a slippery surface while removing grating and steel. He had been getting worse since then.

6/23/93: Kathleen Todd, M.D., of the Valdez Medical Clinic noted Mr. Bacher complained of back pain times one week. He took ibuprofen for pain without relief. He had noted gradual onset overuse several weeks. No neurological symptoms or signs were noted. 

7/07/93: Valdez Chiropractic history form indicates no previous occurrence, yet when Mr. Bacher was queried "Have you ever suffered from back ache," his response was "yes." Mr. Bacher's current symptoms included back ache, irritability, flushing of the face, fatigue and depression. There was no positive response to pins and needles in the arms or legs. A corresponding pain diagram is noted, with hand notations of acute lower back pain, primarily on the left side to the left hip. 

DC Notes: Follow‑up chiropractic notations are reviewed through September 15, 1993. Mr. Bacher was noted to be much better by July 20, 1993. He was still some better by September 7, 1993, and was also noted to be better on September 15, 1993.

8/09/93: Chiropractor Leland P. Olkjer, D.C., responded to Alaska National Insurance Company questions indicating a 70 to 75 percent improvement in Mr. Bacher's condition, with an estimation that he would reach a pre​injury status in 60 to 90 days. 

8/10/94: Dr. Todd's clinic notes indicate Mr. Bacher had a hernia repair in 1968. He felt a pull in the groin moving furniture five days ago.

8/17/94: Medical History Questionnaire indicates a history of a hernia repair. Mr. Bacher's general health was good. He denied joint or muscular troubles.

8/17/94: Dr. Florshinger noted Mr. Bacher's only significant medical history was an injury to the left arm. He had a right inguinal herniorrhaphy at age 19. 8/19/94: Admission history and physical examination by Dr. Florshinger indicates a history of right inguinal hernia at age 19. He began experiences twinges in the last few months in the right groin, then while lifting a heavy oak table at work on July 30, 1994, noted a large bulge in the right groin. He denied any other significant medical or surgical illnesses. (There is no mention of ongoing back problems.)

8/21/95: Valdez Chiropractic Center form indicates Mr. Bacher had back pain as well as depression. No pins and needles was noted in the arms or legs. Corresponding pain diagram is also reviewed. Handwritten notes indicate acute lower back pain with no leg symptoms. Mr. Bacher had pain which was increased with cough.

?95: Handwritten clinic notes indicate Mr. Bacher had lower back pain of one week's duration after throwing a ladder into a truck, with increasing pain and hip pain and burning sensations. He had nerve pain into the buttocks bilaterally. He had tenderness at L5‑S1 with muscle spasm. The assessment was lower back sprain.

11/08/95: Thomas Vasileff, M.D., noted in handwritten notes that Mr. Bacher had pain radiating around the hip. He had been to see the chiropractor. He denied numbness and tingling. Dr. Vasileff noted Mr. Bacher had a minor problem with back pain two years ago. His history was positive for hepatitis 30 years ago, herniorrhaphy in 1967 and 1994. Dr. Vasileffs impression was an exacerbation of degenerative disc type syndrome.

2/19/96: Valdez Clinic note indicates Mr. Bacher injured his left elbow after a fall on ice. Mr. Bacher was noted to be an intoxicated male with a bruise of the elbow.

9/19/96: Clinic notes reflect aching as well as sore throat and cough.

10/16/96: Clinic notes reveal lower back pain and sciatic pain and leg cramps. Mr. Bacher was noted to have had a lower back pain intermittently for several years. There was no known direct injury noted. Mr. Bacher had to push and pull in his work as an electrician. Impression was an acute and chronic lumbosacral strain. (? of aggravation following upper respiratory infection.)

2/03/98: Clinic notes reveal Mr. Bacher presented with painful lower back muscles. His kidneys had been hurting for ten days. 8/31/99: Lumbar x‑rays were read by Dr. McCormick as showing moderate disc space narrowing at L2‑3.

9/01/99: Family Medical Center notes reveal Mr. Bacher was seen for hypertension and also for complaints of back pain and problems with erections.

9/16/99: An MRI of the lumbar spine was performed and read as showing circumferential bulge in association with disc height loss at L2‑3, flattening the anterior aspect of the thecal sac. There was mild facet hypertrophy on the left, and a similar annular bulge at L3‑4 with flattening of the thecal sac, minimal narrowing of the neural foramen on the left.

6/07/00: Mayo Clinic Internal Medicine report indicates Mr. Bacher's number one problem was lower back pain which had been present for five years. There was no history of prior trauma. He noticed aching in the posterior thigh muscles, worse on the left than the right. Mr. Bacher's second problem was a neck lipoma, third was a rash, fourth was hypertension, fifth was tremor.

6/26/00: Mayo Clinic Physical Medicine report reveals Mr. Bacher was seen for lower back pain which had been present for five years and was getting progressively worse. Mr. Bacher denied any trauma. In citing the back pain, work as an electrician with a lot of stooping and bending, as well as climbing was noted. Mr. Bacher had aching in the posterior left thigh and left lower back pain.

On physical examination, there was lower back pain with straight leg raising on the left at 70 degrees. There was tenderness in the lower lumbar spine and left sacroiliac joint.

X‑rays were taken which showed moderate degenerative changes in the lower lumbar facet joints.

6/30/00: Radiology report indicates no spondylolisthesis. There was moderate disc degeneration change at T12‑Ll and L2‑3. 

7/06/00: Mayo Clinic Neurosurgery report indicates Mr. Bacher was seen for mechanical lower back pain manifest in the lumbosacral area, worse with activity. It was noted that this used to be episodic and now the only method of relief was to lie in bed. Mr. Bacher was recently diagnosed with Hepatitis C.

An MRI was done which showed degenerative disc disease at L2‑3, L3‑4 and L4‑5. There were hyperintense zones at L2‑3 and L3‑4. 

It was felt that discogenic pain was most likely the cause, and Mr. Bacher was told that further evaluation would include provocative discography. Consideration of IDET procedure or lumbar interbody fusion was noted.

7/07/00: Mayo Pain Clinic report reveals Mr. Bacher again indicated there was no specific inciting cause for his back pain. There was no radicular component. He was worse with forward bending. The impression was discogenic pain. 

7/11/00: Discography report reveals a morphologically abnormal L2‑3 disc with multiple annular tears, recreation of usual pain at a level of 8 out of 10. At L3‑4 there were multiple annular tears, but no recreation of his usual pain. At L4‑5 there again were multiple annular tears, with no recreation of his usual pain. L2‑3 was felt to be the pain generator.

7/28/00: Surgical report by Barry Birch, M.D., reveals he performed an anterior lumbar interbody discetomy and arthrodesis at L2‑3 with posterior instrumentation.

8/08/00: Report of Occupational Injury reveals lower back pain and spasm which had gotten much worse in the last two years. A misdiagnosis of severe arthritis was noted, which turned out to be a damaged disc between the L2 and L3 vertebrae. The employer indicated this was the first instance he had heard of this problem, and Mr. Bacher was never reported as injured at work. 

3/05/01: Handwritten statement from Andrew Embick, M.D., noted that by the time Mr. Bacher was working at Ahtna Construction, his back was already degenerating and normal use would accelerate progression. His condition never did return to pre‑aggravation status, which is why he was taken to surgery. Injuries in 1993, 1995 and the year 2000 were felt to be separate, but effects were similar and additive. Diagnosis was degenerative disc disease, cause multiple injuries. A second diagnosis was incisional hernia from surgery.

5/04/01: Deposition of John Bacher: Noted.

6/18/01: Panel independent medical examination was performed by Jacquelyn Weiss, M.D., and James Champoux, M.D.. Mr. Bacher reported trouble with his lower back in June 1993. They noted Mr. Bacher had chiropractic care through November 1993 and believed that after that he was fine. His back was not giving him any difficulty.


He had an episode of back pain in October 1996 which was the result of cumulative work activities as an electrician. Generally he would start his seasonal work in May or June and would develop gradual increasing back pain as his work season progressed.

They obtained the history that in August 1999, Mr. Bacher condition worsened with no specific injury. He worked from late November 1999 through January 2000 in a job that was easier than usual. He resumed work in mid March 2000, and this was also easier work, but there was a lot of bending. His back pain became worse in April 2000 and he had to work constantly in a bent‑over position. There was no specific injury that Mr. Bacher could recall.

Extensive record review was performed. The conclusion of Drs. Weiss and Champoux was of pre‑existing degenerative disc disease/arthritis with chronic recurrent lower back symptoms dating to 1993, status post L2‑3 posterior and anterior fusion. They did not believe the employment with Ahtna Construction was a substantial factor in causing Mr. Bacher's low back condition.

9/05/01: Handwritten notes from Dr. Embick indicate that objective findings of disc degeneration were slight in 1995 and progress steadily, without acute recurrent injury, but as the result of repetitive strain/overuse. It was Dr. Embick's opinion that work in April 1999 to April 2000 was the "straw that broke the camel's back," superimposing excessive and prolonged strains to an already damaged back.


In their October 13, 2001 report at 11, the Alaska National Panel were asked:  “What is your specific diagnosis of Mr. Bacher’s back condition after each of the three incidents, i.e., after the 93 injury, after the 95 injury, and after the 2000 injury?”  The panel responded:  


The 1993 injury was that of a lumbar strain, followed by complete resolution within two to three months. There was no evidence of permanent injury or impairment as a result of the 1993 lifting/slip event. Mr. Bacher was able to return to work performing strenuous activities up until the second injury which occurred in 1995. In our opinion it is important to recall that the 1993 event has been referred to as a "minor problem with the back two years ago." (Please refer to handwritten chart notes from Dr. Vasileff of November 8, 1995.)

The 1995 work injury was consistent with a more severe lumbar strain and/or sprain, following which Mr. Bacher had "nerve pain" into the buttocks bilaterally. Examination findings included some tenderness localized to the L5‑S1 segment, with muscle spasms. Cough did accentuate pain in August 1995. In retrospect, this Panel cannot state to a degree medical certainty that there was a frank intervertebral disc disruption due to this strain/sprain, but we would add that the mechanism of injury and subsequent recurring symptoms are consistent with such a disruption/tear.

Mr. Bacher offers the history of consistent recurrence of back pain which is progressive in nature from 1995 to the year 2000. Medical documentation reviewed indicates that there were no specific injurious events, per se.

The "2000 injury" simply represents repetitive strains aggravating the pre‑existing degenerative disc disease.


Imaging studies to include MRI and discography clearly establish a diagnosis of multiple‑level lumbar degenerative disc disease. It is also obvious that Mr. Bacher was most symptomatic from the L2‑3 discopathy. The multi‑level degenerative disc disease is due to the natural aging process as well as cumulative wear and tear effects throughout his lifetime. One might reasonably argue that appropriate apportionment of the lumbar condition would require a very detailed analysis of all of Mr. Bacher's strenuous activities, both vocational and avocational, during his entire lifetime, which does not seem feasible.

Also at 11, the panel opined:  “It is our opinion that Mr. Bacher’s work as a journeyman electrician in 1999 and 2000 did aggravate and combine with the prior condition to serve as a substantial factor in causing his disability and the need for surgery in July 2000.”  The panel rated the employee’s permanent partial impairment at 14% whole person, utilizing the fifth edition of the Guides.  The rating was based on the range of motion model.  (Id. at 12).  The panel did not attribute any impairment to either the 1993 or 1995 work injuries.  Regarding the employee’s need for further medical treatment, the panel opined:  “We are pleased to report that Mr. Bacher has realized an excellent surgical outcome.  No additional medical care is required for any [of] the three claimed injuries, 1993, 1995, or 2000.  Reasonable and related care pertaining to the 1993 claim was completed that same year."  


Dr. Marble testified by deposition on January 11, 2002, consistent with the Alaska National Panel’s report.  He testified that the employee only suffered a sprain/strain in 1993 that would have resolved within two to three months (Dr. Marble dep. at 7).  He also testified the 1995 injury only involved the “S-1 muscle” and likewise would have resolved within three months.  (Id. at 13).  He testified that the employee would have been medically stable in November of 1995 (Id. at 15).  Dr. Marble testified that the 1999 – 2000 work with Ahtna was a substantial factor in aggravating the employee’s back condition.  Dr. Marble listed the following factors to support his conclusion:  


My recollection is that there are several factors.  Number one, what Mr. Bacher told us as far as his work activities in that time frame was that they were strenuous, yet at times less strenuous than he had performed in the past, but, importantly, that he was doing his work in a bent-over position, as I recall, repeatedly and/or over long periods of time.  


Next his symptoms significantly increased, as per documentation, and he felt more radicular symtomatology that was documented, which is of significance to us.  


Next, we would really look at a pattern of symptoms and recurrence of symptoms.  And I think I’d refer you back to Dr. Embick’s opinion that this gentleman has had – and again, I’m going to paraphrase.  I think he is agreeing with my prior statements or I’m agreeing with him in that we’re saying that he is somebody who has degenerative disc disease which is a natural process but, in addition to that, has wear and tear over the course of time and, in addition to that, his work activities in the more recent time frame that you referred to were the straw that broke the camel’s back.  That’s the way we see it.  

. . . .


Q.
So there’s no question that the wear and tear of the type of work that Mr. Bacher was doing as an electrician could aggravate or accelerate the progression of his degenerative disc disease so as to become disabling and need aggressive medical treatment, including surgery;  is that correct?

A.
I agree.  

(Id. at 42 - 44).  


At the request of Bell, Thomas Vasileff, M.D., signed an affidavit prepared by Ms. Heikes dated October 31, 2001.  The affidavit provides:  

1. I am a medical doctor specializing in orthopedic surgery and as such am licensed to practice medicine in the State of Alaska.  

2. In my capacity as an orthopedic surgeon, I had the opportunity to treat John  Backer in November 1995 on referral from Dr. Leland P. Olkjer. 

3. I have also been provided a copy of Mr. Bacher’s entire
 medical chart through August 2001 and have reviewed the same.  

4. Based on my examination and treatment of Mr. Bacher in November 1995, it is my opinion to a reasonable degree of medical certainty that the injury Mr. Bacher sustained in August 1995 caused a low back strain .  In my opinion, the low back strain was not particularly serious and caused no radiculopathy to his preexisting degenerative disk type syndrome as a result of the August 1995 injury.  I recommended an exercise program and released Mr. Bacher to return to work without limitation on November 27, 1995.

5. I am also aware Mr. Bacher suffered a work related back strain in 1993 which appeared to have resolved prior to his 1995 injury.
  

6. It is my opinion to a reasonable degree of medical certainty that the 1995 injury was not a substantial factor in Mr. Bacher’s disability and need for medical treatment which began in April 2000.


Based on the disputes between the employee’s physicians, Ahtna’s physician panel, and the Alaska National panel, an SIME was ordered by the Board with Douglas Smith, M.D.  In his December 12, 2001 SIME report Dr. Smith attached an appendix, “Information from the Medical Records” which summarizes the employee’s medical records, similar to the summary by the Alaska National Panel.  Dr. Smith also summarized the history of the claim in the body of his report, and conducted a physical examination of the employee.  


Dr. Smith responded as follows to our first question at pages 5 - 6:

QUESTION #1: Do you believe that the work Mr. Bacher did as a journeyman electrician in 1999 and 2000 while employed with Ahtna Construction aggravated, accelerated or combined with his pre‑existing low back conditions, so as to be a substantial factor in causing the disability he experienced beginning in April 2000, and the subsequent need for surgery in July 2000?

ANSWER: After my review of the records and also review of the history presented by Mr. Bacher, I find no objective evidence that would lead me to believe that activities related to employment with Ahtna Construction were a substantial factor in his back pain in the year 2000 or the need for surgery in the year 2000.

The earliest imaging studies available in November of 1995 demonstrate multilevel degenerative disc disease of some time duration. This was particularly noted at the L2‑3 level but was also present at the L3-4 level. Subsequent studies had also indicated L4‑5 level had also degenerative changes.

There is no way to know if the 1993 injury had anything to do with that. Certainly, by the time of the 1995 sprain/strain, these changes would have been to some degree pre​existent.

The records would indicate that from the time of August 1995 onward, he had recurrent intermittent low back pain of varying degrees of severity, sometimes related to work and sometimes work was not mentioned.

These degenerative changes have a natural history of progression.

I could find nothing that would lead me to believe, either in the history from Mr. Bacher or from the material in the medical records, that there was a specific work‑related problem in 1999 and 2000 which led to the need for the surgery.


The surgery was done to correct what was believed to be a painful degenerative disc condition at L2‑3. My reading on this case is that it is more likely, based on the information available to me, that this was a natural progression of that degenerative process rather than the result of any particular industrial exposure.


Our second question asked Dr. Smith to comment on the permanency of any aggravation in 1999 or 2000.  Dr. Smith responded that he had found “no convincing evidence that work in 1999 or 2000 resulted in any aggravation.”  (Id. at 6).  In question three we asked Dr. Smith to comment on the effects of the 1993 and 1995 injuries.  Regarding 1993, Dr. Smith opined:  “It would seem from my reading of the records, the 1993 incident resolved.  Most likely it was a temporary aggravation of a pre-existing condition.”  Regarding the 1995 injury, Dr. Smith opined:


The 1995 work injury, once again, would have been superimposed on underlying disc degeneration.  There is no objective imaging study or other information available in that timeframe that would objectively prove that the 1995 work injury was more than a sprain or strain superimposed on degenerative disc disease.  


If this is true, then neither of these incidents can be definitively related to the problems in 2000 or the surgery in 2000 as substantial factors.  


In answering question four, Dr. Smith opined that the employee would be medically stable four months after his 2000 surgery.  Regarding the 1995 injury, Dr. Smith opined the employee would be medically stable “sometime in the mid-1996 timeframe.”  Dr. Smith was asked to rate the employee’s permanent impairment under both the 4th and 5th editions of the Guides in question five.  Dr. Smith responded:  

ANSWER: In your letter of November 19, 2001, Cathy Gaal, you stated that the permanent partial impairment was a non‑disputed issue. I am not sure why I am being asked to comment on that. It is noted that the employer's physical examiners, apparently Drs. Marble and Bald and Platt, felt that there was a 14 percent whole man permanent impairment due to the 2000 injury. Their other examiner felt that there was a category IV impairment, although not the result of the 2000 injury. Administratively, it would seem to me that that impairment rating given by the most recent of the employer's examiners would be to the benefit of Mr. Bacher.

Nevertheless, I suppose there may be something about this that I do not understand. The whole business of the impairment rating as presented in question #5 is somewhat confusing to me and I told you that prior to beginning this evaluation.

My reading of the overall situation is that there apparently was a documented injury in August of 1995. The records would indicate that probably he was intermittently symptomatic since that injury. If he were to be rated for that injury under the Fourth Edition of the Guides, it is most likely that his impairment rating would have come from page 102 and would have been a DRE Lumbosacral 11: Minor Impairment. The reading of that is, "The clinical history and examination findings are compatible with a specific injury or illness.  The findings may include significant intermittent or continuous muscle guarding that has been observed and documented by a physician, nonuniform loss of range of motion, or nonverifiable radicular complaints. There is no objective sign of radiculopathy and no loss of structural integrity." That category of impairment rating is a 5 percent whole person impairment. I realize he never was rated as a result of the 1995 injury but if he had been according to the Fourth Edition of the Guides, it would be 5 percent whole person impairment.

You talk about the Third Edition of the Guides. The Third Edition of the Guides requires a range of motion rating. Since he had surgery in the form of a spinal fusion in July of 2000, inclinometer range of motion measurements at this point would not be indicative of what his range of motion might have been in 1995 or 1996, whenever he was stable. If he had had an impairment rating strictly based on the Specific Disorders portion of the range of motion rating from the Third Edition found on table 49, it is most likely that he would have been about a 5 or 6 percent whole person impairment rating based on 11, Category B.


In summary then, it would seem likely to me, although I was not there at the time, that he would have had a residual impairment rating sometime after the 1995 injury of about 5 or 6 percent whole person impairment.

The next step is to figure out what his current impairment rating would be regardless of who was responsible for it.  It is my opinion that the current impairment rating based on the Fourth Edition of the Guides is the same as it was before found on page 102, DRE Lumbosacral Category 11: Minor Impairment, which is a 5 percent whole person impairment. I am sure the parties working on this case remember that under the Fourth Edition of the Guides, the impairment rating was based on the presenting condition and is not influenced by the fact that surgery would be performed or whether the results of the surgery were good or bad.

To move onto the Fifth Edition of the Guides, you should be aware that the Fifth Edition uses the postoperative condition or the stabilized condition as the criteria for the impairment rating. In this case, a surgical procedure was done which included the spinal fusion. Under the Fifth Edition of the Guides, a spinal fusion is considered a loss of motion segment integrity (it was not considered such under the Fourth Edition). Thus, Mr. Bacher, according to the Fifth Edition of the Guides, would be a DRE Lumbar Category IV with about a 20 percent impairment of the whole person.

The final upshot of the whole thing is that if he was to be rated currently under the Fourth Edition, he would be a 5 percent whole person impairment and he would have probably had a 5 percent whole person impairment before the year 2000 before surgery.

Under the current Fifth Edition of the Guides, he is a 20 percent whole person impairment and probably would have had a preexistent before the year 2000 5 percent whole person impairment.


Based on information available to me, I do not consider employment in 1999 or 2000 as being a substantial factor relating to his pain problem or his subsequent surgery.


Dr. Smith testified by deposition on March 12, 2002 consistent with his SIME report.  He testified the x-ray findings of degenerative disc disease in 1995 preceded the employee’s 1995 work injury and indicated that it is a function of the process of aging.  (Dr. Smith dep. at 9).  He testified he did not believe the 1995 injury was a substantial factor necessitating the employee’s 2000 surgery.  (Id. at 13).  Similarly, Dr. Smith testified that he does not feel the 1993 injury was a substantial factor necessitating the employee’s 2000 surgery, and he did not need surgery in 1993.  (Id. at 30, 33).  Dr. Smith testified that he stands by the ultimate decision in his December 12, 2001 report in all respects.  (Id. at 67).  


Andrew Embick, M.D., one of the employee’s attending physicians, testified at the January 22, 2002 hearing telephonically from Valdez.  He testified he graduated from Harvard Medical School in 1977 and has practiced medicine in Valdez since 1979.  He testified he first treated the employee in June of 1993 for back complaints and again on August 31, 1995.  He noted that in 1995, the employee had no neurologic deficit and normal neurologic function in 1995.  He stated that any degenerative changes that show on the 1995 x-ray would have preceded the 1995 injury.  He testified that the 1995 injury did not accelerate the degenerative condition or process, and he made a full recovery from the 1995 incident.  Dr. Embick characterized the 1993 incident as a “symptomatic episode” based on the employee’s speed of recovery.  


Likewise, Dr. Embick testified that his 1999/2000 employment had very little to do with his degenerative condition.  Simply put, Dr. Embick blames the employee’s degenerative condition on the aging process, not on any work.  Furthermore, in his opinion, Dr. Embick does not believe the employee’s surgery in 2000 was reasonable or necessary, and he would not have performed or recommended any surgery for his back condition.  He testified that he is in complete agreement with Dr. Smith’s report and conclusions.  


Everett Holden testified at the January 22, 2002 hearing.  He is a supervisor at Ahtna, and supervised the employee when he worked there in 1999/2000.  He testified he did not consider the electrical / maintenance work the employee did was too strenuous.  He testified that to the best of his recollection, he does not remember the employee ever advising him that his back was hurting at any time.  


Lee Bauke also testified at the January 22, 2002 hearing;  she is the loss prevention manager for Ahtna.  She testified she knew the employee and trained him regarding safety procedures at Ahtna.  She recalls sending the forms to the employee in Arizona.


In addition to his deposition testimony summarized above, the employee also testified in person at the January 22, 2002 hearing.  The employee testified consistent with his deposition.  He testified that his back pain was different in 2000 than it was in 1993 or 1995;  it was sharper and much worse.  He testified that he didn’t relate his back pain to work, nor did he know about the disc injury until he spoke with the doctors at the Mayo Clinic.  As soon as he was advised of the work relatedness, he requested forms from Ms. Bauke.  


The employee testified that his surgical results are very good and he is now back to work.  He stated that he did have an incisional hernia repaired in March of 2001 and was off work during his recovery.  The surgery was redone on October 25, 2001 and he recovered to return to work on December 5, 2001.  The employee stated he received unemployment benefits from December of 2001 through April 28, 2001. 


We incorporate by reference the arguments as presented in the parties’ written briefs;  briefly summarized, the following are the parties’ arguments.  The employee argues that one of the three employers is liable for his benefits.  The employee asserts that the 1995 injury was more serious than he perceived at the time.  If not Bell’s responsibility, under the LIE rule, the employee asserts that Ahtna is the liable party.  The employee argues he gave timely notice of his injury to Ahtna as soon as he realized the work-related nature of his injury from the Mayo Clinic in July of 2000.  Regardless of who is liable, the employee asserts he is entitled to a penalty, interest, and attorney’s fees and costs.  


First Ahtna aruges that the employee did not give timely notice of his injury under AS 23.30.100, and his claim against Ahtna is barred.  Although the employee began working for it in April, 1999, Ahtna argues that the September 1999 MRI shows the employee’s degenerative disc disease long preceded any employment with Ahtna.  Ahtna asserts the employee’s condition would have been the same whether he worked at Ahtna or not, and accordingly, he fails the “but for” causation test.  Furthermore, Ahtna asserts that a “reasonable person” would not regard the employee’s work at Ahtna as a cause of his degenerative back condition and attach responsibility to Ahtna.  Ahtna asserts that if any employer is responsible for the employee’s back condition, it would be the more significant 1995 injury whilst the employee worked for Bell.


Harris and Bell filed a joint brief asserting that either Ahtna is liable as the last injurious employer or that no employer is liable as the employee’s back condition is simply due to the natural process of aging.  They point out that while working for Ahtna, the employee was working 12 hour days, 60 hours per week.  The assert that ample evidence in the record supports a conclusion that the employee’s work for Ahtna was a substantial factor in the employee’s need for surgery and resulting disability.  They assert that there is not substantial evidence to support a finding that either Bell or Harris is liable. 


FINDINGS OF FACT AND CONCLUSIONS OF LAW
AS 23.30.100 provides in pertinent part:  


Notice of an injury or death in respect to which compensation is payable under this chapter shall be given within 30 days after the date of such injury or death to the board and to the employer.  . . . 


(d)
Failure to give notice does not bar a claim under this chapter

(1) if the employer, an agent of the employer in charge of the business in the place where the injury occurred, or the carrier had knowledge of the injury or death and the board determines that the employer has not been prejudiced by failure to give notice;

(2) if the board excuses the failure on the ground that for some satisfactory reason notice could not be given.  


We find the employee did notify Ahtna of his back pain when he advised Lee Bauke of his back complaints.  He was told “arthritis is not covered” and accordingly did not file a report of injury.  We also find the employer was not prejudiced by the short (approximately 90 day) delay.  We also find that the employee immediately reported his injury once he knew of the work-relatedness of his injury at the Mayo Clinic.  We conclude the employer had notice of the back complaints when the employee left work and was not prejudiced by the short delay.  The employee’s claim is not barred under AS 23.30.100(d)(1).  We also excuse the employee short delay under AS 23.30.100(d)(2) as he did not know of the work related nature of his condition until his Mayo Clinic visit in July, 2000.  

This case must be analyzed under the last injurious exposure rule adopted in Ketchikan Gateway Borough v. Saling, 604 P.2d 590 (Alaska 1979).  The rule applies when employment with successive employers may contribute to an employee’s disability.  Veco, Inc. v. Wolfer, 693 P.2d 865, 868, n.1 (Alaska 1985).  This rule, combined with the presumption of compensability afforded by AS 23.30.120(a), “imposes full liability on the employer at the time of the most recent injury that bears a causal relation to the disability.” Saling, 604 P.2d at 595, citing to 4A Larson, The Law of Worker’s Compensation, sec. 95.12 (1979). 
In our analysis, we must first apply the statutory presumption of compensability. AS 23.30.120(a) provides in pertinent part, “In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of the chapter.”  

Applying the presumption of compensability is a three-step process. Louisianan Pacific Corp. v. Koons, 816 P.2d 1379 (Alaska 1991).  In the first step, generally, “AS 23.30.120(a)(1) creates the presumption of a compensable disability once the employee has established a preliminary link between employment and injury.” Wien Air Alaska v. Kramer, 807 P.2d 471, 474 (Alaska 1991).  “[I]n claims based on highly technical medical considerations, medical evidence is often necessary in order to make that connection.” Burgess Construction Co. v. Smallwood, 623 P.2d 316 (Alaska 1981).  In less complex cases, lay evidence may be sufficiently probative to establish causation. Veco, Inc. v. Wolfer, 693 P.2d at 871.  

The Alaska Supreme Court has held, “the text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers’ compensation statute.”  Meek v. Unocal Corp., 914 P.2d 1276, 1279 (Alaska 1996), (quoting Municipality of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991)). As noted above, a substantial aggravation of a pre-existing condition “imposes full liability on the employer at the time of the most recent injury that bears a causal relation to the disability.” Saling, 604 P.2d at 595, citing to 9 A. Larson, The Law of Worker’s Compensation, §95.12 (1997).  In Peek v. SKW/Clinton, 855 P.2d 415, 416 (Alaska 1993), the Court stated:


[T]wo determinations...must be made under this rule: “(1) whether employment...aggravated, accelerated, or combined with a pre-existing condition; and, if so, (2) whether the aggravation, acceleration or combination was a ‘legal cause’ of the disability, i.e., ‘a substantial factor in bringing about the harm.” (quoting Saling, 604 P.2d at 597, 598).

An aggravation, acceleration or combination is a substantial factor in the disability if a reasonable person would regard it as a cause and attach responsibility to it.  See, State v. Abbot, 498 P.2d 712, 727 (Alaska 1971).  If the employee’s evidence establishes the preliminary link, we presume his injury is compensable, and the burden of producing contrary evidence shifts to the employer.

We find the employee has raised the presumption he suffered a work-related injury at Ahtna.  The employee testified he worked 12 hour day, 60 hour weeks, and that the back pain he suffered in 1999/2000 was different than the back pain he previously suffered.  In addition, the presumption is attached with the testimony of Dr. Marble, in conjunction with the Alaska National Panel’s report that the employee’s 1999/2000 work aggravated his back condition. 

In the second step, we must determine whether the employer has met its burden of producing contrary evidence. Municipality of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991).  To rebut the presumption, the employer must produce “substantial evidence” that either (1) provides an alternative explanation which, if accepted, would exclude work-related factors as a substantial cause of the disability; or (2) directly eliminates any reasonable possibility that the employment was a factor in the disability. Grainger v. Alaska Workers’ Compensation Board, 805 P.2d 976, 977 (Alaska 1991). “Substantial evidence” is the amount of relevant evidence a reasonable mind might accept as adequate to support a conclusion.  Miller v. ITT Arctic Services, 577 P.2d 1044 (quoting Thornton v. Alaska Workmen’s Compensation Board, 411 P.2d 209, 210 (Alaska 1966).  Because the presumption shifts only the burden of production to the employer, and not the burden of proof, we examine the employer’s evidence in isolation. Veco, Inc. v. Wolfer at 869.  If the employer produces substantial evidence rebutting the presumption of compensability, the presumption drops out, and we move to the third step. Id. at 870.


We find Ahtna has rebutted the presumption with the testimony and reports of Dr. Embick that the employee’s condition is related to the natural process of aging.  In addition, the SIME report of Dr. Smith does not indicate that the employee’s 1999/2000 (or 1993 or 1995) work was a substantial factor in causing the employee’s back condition. 

The party with the burden of proving asserted facts by a preponderance of the evidence must “induce a belief in the mind of the triers of fact that the asserted facts are probably true.” Saxton v. Harris 395 P.2d 71, 72. (Alaska 1964).  A longstanding principle in Alaska workers’ compensation law is that inconclusive or doubtful medical testimony must be resolved in the employee’s favor. Land & Marine Rental Co. v. Rawls, 686 P.2d 1187, 1190 (Alaska 1984); Kessick v. Alyeska Pipeline Service Co., 617 P.2d 755, 758 (Alaska 1978).

We have weighed the evidence presented in the medical records, as well as all of the testamentary evidence presented in this case.  We are persuaded the preponderance of the evidence demonstrates the employee sustained an aggravation of his back condition working for Ahtna in 1999/2000.  We give more weight to the thorough report of the Alaska National panel, in conjunction with Dr. Marble’s testimony that the Ahtna work aggravated his preexisting back condition.  We give less weight to the SIME physician, Dr. Smith, as his conclusions are based on his finding a lack of “objective” evidence.  Kessick v. Alyeska Pipeline, 617 P.2d 755 (Alaska 1980).  Furthermore, increases in symptoms alone can constitute a compensable injury.  DeYonge v. Nana/ Marriot, 1 P.3d 90 (Alaska 1990).   We note the employee was working 60 hour weeks and developed pain in a different location than his previous complaints.  

     
We find the employee’s testimony regarding symptoms of pain is credible, particularly in light of his testimony regarding his current condition. AS 23.30.122.  Therefore, based on the above, we find the employee demonstrated work at Ahtna aggravated his underlying back condition by a preponderance of the evidence.  We conclude Ahtna is liable under the last injurious exposure rule in AS 23.30.155(d).  Since we have found Ahtna aggravated or accelerated the employee’s back condition, we need not look at Bell’s or Harris’s exposure.
  


Regarding the employee’s request for a penalty, we find the employer controverted, in part, in its August 31, 2000 controversion, based on a legal, notice defense.  Although we found the notice issue did not bar the employee’s claim above, we find that an employer’s valid defense (such as statute of limitations or notice) protects it from a penalty.  The employee’s claim for a penalty is denied and dismissed.  


The employee seeks an award of attorney’s fees associated with his successful claim for benefits. AS 23.30.145, provides in pertinent part:


(a)
Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less then 25 percent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 percent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded;  the fees may be allowed only on the amount of compensation controverted and awarded.  . . . In determining the amount of fees the board shall take into consideration the nature, length, and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.  


(b)
If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs of the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.


We find Ahtna (and Bell and Harris) controverted and otherwise resisted paying the employee benefits, and conclude we may award attorney's fees under subsection .145(b).  


Subsection .145(b) requires that the attorney’s fees awarded be reasonable.  Our regulation 8 AAC 45.180(d) requires that a fee awarded under subsection 145(b) be reasonably commensurate with the work performed.  It also requires that we consider the nature, length and complexity of the services performed, as well as the amount of benefits involved.


We find practice in the Workers' Compensation forum to be contingent upon prevailing upon issues presented to the Board. We find the employee's counsel has practiced in the specialized area of workers' compensation law for many years.  In light of Mr. Croft’s expertise and extensive experience, and the contingent nature of workers' compensation practice, we find $250.00 per hour to be a reasonable hourly rate for Mr. Croft. 


Turning to the present case, we find that the employee prevailed on his claim for benefits.  We are also required to consider the benefits to the employee.  We find the benefits to the employee to be significant;  he was without medical benefits and has been denied all benefits.  We find, this case was hotly contested, and well litigated by experienced, competent counsel (all four).  


Nonetheless, we find the employee also sought penalty on the benefits awarded.  We have denied the request for a penalty.  Nonetheless, we find the request for a 25% penalty to be minor, and not hotly argued.  Accordingly, we will only reduce the employee’s attorney fee award by 5%.  


The affidavits reflect total billing hours at 105.5 at $250.00 per hour for a total of $26,375.00.  In addition, Mr. Croft testified to an additional 2.50 hours for the closing argument on March 13, 2002, for an additional $625.00, for a grand total of $27,000.00.  Based on the deductions above, we find an award of $25,650.00 to be reasonable and necessary in light of the benefits awarded to the employee ($27,000 X .95). 


Regarding paralegal costs, the affidavits reflect total paralegal hours of 77.00 hours at 90.00 per hour total of $6,930.00.  Based on the deductions formula above, we will award a total of $6,583.50 for reasonable and necessary paralegal costs.  ($6,930.00 X .95).   


We find the majority of the other costs claimed by the employee to be reasonable and necessary and awardable under 8 AAC 45.180(f) The employer shall pay a total of $35,716.75 for the employee’s reasonable attorney’s fees and costs.  


AS 23.30.155(d) provides in pertinent part:  “When a final determination of liability is made, any reimbursement required, including interest at the statutory rate, and all costs and attorneys’ fees and costs incurred by the prevailing employer, shall be made within 14 days of the determination.”  We find no “reasonableness” requirement in this section, and find we need not review the prevailing employers’ affidavits.  We find Bell and Harris successfully defended this LIE claim.  


Heikes’ final affidavit requests reimbursement of $21,350.93, and 3½ hours at $160.00 per hour ($560.00) for the closing argument on March 13, 2002.  Ahtna shall reimburse Bell a total of $21,910.93 for its attorney’s fees and costs.  


McKeever’s final affidavit requests reimbursement of $20,838.01, and 2½ hours at $180.00 per hour ($450.00) for the closing argument on March 13, 2002.  Ahtna shall reimburse Harris a total of $21,288.01 for its attorney’s fees and costs.


ORDER
1. Ahtna is liable for the employee’s work-related aggravation under the last injurious exposure rule.  

2. The employee’s request for a penalty is denied and dismissed.

3. Ahtna shall pay the employee a reasonable attorney’s fee totaling $35,716.75.  

4. Ahtna shall reimburse Bell a total of $21,910.93 for its attorney’s fees and costs.  

5. Ahtna shall reimburse Harris a total of $21,288.01 for its attorney’s fees and costs.


Dated at Anchorage, Alaska this 19th of April, 2002.







ALASKA WORKERS' COMPENSATION BOARD







____________________________                                






Darryl Jacquot,






     Designated Chairman
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John Abshire, Member







____________________________                                  






Marc Stemp, Member

CONCURRENCE OF CHAIRMAN JACQUOT


I concur with the decision from a legal perspective;  I feel the appellate courts have liberally morphed our statutory law.  Nonetheless, I find the testimony of the employee’s treating physician, Dr. Embick, to be most compelling.  Specifically, he said the cause of the employee’s degenerative back condition was the result of the natural process of aging, and not related to work for any employer.  Consequently, I believe, the present state of the law requires my employer to provide me with cosmetic surgery for the wrinkles I have developed while at work, and a life time supply of “Just for Men” to cover my graying hair. 








____________________________                                







Darryl Jacquot,







     Designated Chairman

     If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Superior Court. 

     If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.
APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of JOHN E. BACHER employee / applicant; v. HARRIS SAND & GRAVEL, INC.; RANDELL BELL ENTERPRISES; and AHTNA CONSTRUCTION, employers; ALASKA NATIONAL INS. CO.; and FREMONT INDUSTRIAL INDEMNITY COMPANY, insurers / defendants; Case Nos. 199311790, 199518213, 200014898; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 19th of April, 2002.

                             

   _________________________________

      




   Shirley A. DeBose, Clerk

�








� Dr. Vasileff marked through the word “entire” and above wrote “I don’t know this.  [/s/] T.V.”  


� In this section, Dr. Vasileff marked “delete” the word “minor” before the word “work”, and marked “delete” the word “fully” before the word “resolved.”  


� Although, we find it does appear that the employee only suffered temporary aggravations in 1993 and 1995 which would have shortly resolved.  
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