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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512 Juneau, Alaska 99802-5512

JUDITH A. STEFFEL,

                                                  Employee, 

                                                            Applicant,

                                                   v. 

CITY & BOROUGH OF JUNEAU,

                                          Self-Insured Employer

                                                             Defendant.
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          FINAL

          DECISION AND ORDER

        AWCB Case No. 199701588
        AWCB Decision No. 02-0074

         Filed with AWCB Juneau, Alaska

         on April  25, 2002.

On October 30, 2001, we heard the employee’s claim in Juneau, Alaska. The employee represents herself. Attorney Thomas Batchelor represents the employer. We closed the record on February 12, 2001 after hearing closing arguments.

ISSUE

Did the employee suffer a compensable mental injury?

SUMMARY OF THE PARTIES’ POSITIONS AND EVIDENCE


On February 21, 1997, the employee filed a Report of Injury for a disability arising from work-related stress. The employer controverted on March 6, 1997.

The employee’s position.

In her February 4, 1999 Workers’ Compensation Claim, the employee describes her mental injury as follows:

JPD [Juneau Police Department] wouldn’t hire me in 1984. Hired me in 1986. Environment was somewhat hostile from the beginning but didn’t get really bad until I was promoted in 1989. Lt. Forneris harassed me for four yours even though I went to Captain [and] Chief. Chief Gelston retired rather than deal w/Forneris. New Chief was suppose to fix things but just made harassment more subtle. On 2/15/97, I couldn’t take any more. 


At hearing, the employee claimed she was the victim of systemic gender discrimination. She testified to specific events which occurred over several years and began even before she was hired. The employee argued these events demonstrated disparate treatment, culminating in her severe depression, and inability to work, in February 1997. During closing arguments, the employee argued that even if we determined she was not the victim of gender discrimination, she was nevertheless harassed while working as a police officer at JPD and that the harassment was of a degree and character to qualify as an injury under AS 23.30.395(17).

The employer’s position.


The employer answered and controverted the employee’s claim for benefits on February 26, 1999. The employer asserts: 1) a statute of limitations defense; 2) the Board’s lack of subject matter jurisdiction over the employee’s claim of gender discrimination; and 3) that the psychiatric condition from which the employee suffers is not a compensable “injury” as defined by the Act.

The evidence.


The employee testified on her own behalf. The employee testified the discrimination she suffered from JPD began even before she was hired.


The employee said she was working security at the Juneau Court house when she applied to JPD in 1984. Lt. Forneris, a supervisor a JPD with whom she later had several negative interactions, testified that he encouraged her to apply.


She was not hired. Her psychological evaluation indicated she was excitable under stress. She was graded as a C- candidate. (May 16, 1984 Report by Law Enforcement Psychological Services, Inc.). 


The report, authored by Richard Wihera, Psy.D. and Micheal Roberts, Ph.D., states, in the “Impression and Recommendations” section:


The integration of psychological tests and available life history information indicates Ms. Steffel does not present a “negligent admission” concern to the Juneau Police Department. The applicant’s long history of being involved in counseling for relationship problems does tend to support testing concerns of potential problems in this area. Additionally, Ms. Steffel’s history of asthma, migraine headaches, and having been prescribed sleeping pills or tranquilizers also suggests an individual who does not handle stress well and exhibits this through physical complaints. Thus, even though Ms. Steffel appears essentially stable at this time, she does present a relatively high risk for developing some type of stress related disorder if involved in law enforcement or any other highly stressful occupation. It is recommended that background investigation obtain as much information as possible concerning her history of psychotherapy, including the symptoms she displayed upon entering treatment, whether or not there is any history of suicide attempts, and if these problems have ever interfered with her ability to carry out her normal work duties. The reason for her currently taking medication should also be determined. Finally, a background investigation should rule out concerns of her potentially being a bit excitable and/or disorganized during periods of high stress. However, Ms. Steffel does meet minimum psychological standards for employment as an officer with the Juneau Police Department. She should be placed in category “C-”.


The employee filed a claim with the Human Rights Commission alleging that JPD’s hiring decision demonstrated gender discrimination. The Commission negotiated a settlement, on behalf of the employee, that would allow her an opportunity to be reevaluated and reconsidered for hire. The conclusions of the second psychological evaluation were essentially the same. The second report, authored by Dr. Roberts, dated August 27, 1984, states:


As expected, the psychological test scores produced by the applicant have remained essentially the same over the time interval. As indicated in the earlier report, Ms. Steffel is essentially emotionally stable and does not give evidence of significant psychopathology. In addition to the psychological characterization of applicant Steffel on the basis of the test results, with which I concur, I believe it is also worth noting that individuals with such profiles are usually described as being rather self-centered and infantile in their expectations of other people. They demand a great deal of attention and may become resentful and hostile when their demands are not met. There is usually a fear of emotional involvement, and any avoidance of close relationships which has a predictable negative effect on their ability to relate comfortably the opposite sex. During stress situations such individuals are more likely than the average enforcement officer to become confused, perplexed, and disoriented. Recruit officers with similar test scores are likely to interfere with the ability to develop close working relationship with fellow officers and supervisors. Substandard performance would be expected in stress related performance areas such as: control of conflict, verbal and physical skill, officer safety, geographic orientation, self-initiated field activity. Driving under stressful conditions, and decision making ability. Despite these concerns, it must again be noted that the applicant’s negative trait characteristics are present at trend levels only and would not suggest a rejection of the applicant solely on this basis.


Although Ms. Steffel does not present a “negligent admission” concern to the Juneau Police Department, she has longstanding history of both psychological and psychologically based medical symptomatology that does justify caution in considering her for the position of police officer. Specifically, in my experience with applicants who have exhibited problems and characteristics similar to Applicant Steffel there is a much greater likelihood that their emotional permeability to commonly encountered stress situations in the police function will result in both a disability risk concern, and a job related suitability concern. It is anticipated that any off-duty personal problems as well as on-duty pressures will have a relatively negative effect on her job performance that will be reflected in areas such as: higher rates of sick leave utilization, more frequent injuries, longer periods of recuperation after injuries, greater likelihood of disability claims, and the technical and interpersonal deficiencies noted above.


Nonetheless, the employer hired the employee in 1986.
  Not long after she was hired, the employee was suspended for three days following an accident in which the patrol car she was driving was damaged. At the hearing, the employee testified that male members of the department were not similarly sanctioned for the same problem. Yet, in later testimony, the employee said that when she recommended a three day suspension for a male patrol officer (under her supervision) who had damaged a patrol vehicle, it was extended to ten days by her supervisor, also a man. The employee did not provide any specific evidence that male officers were sanctioned more leniently for the same situation.


After she was promoted to Sergeant in 1989, the employee testified her relationship with Lt. Forneris, her immediate supervisor, rapidly deteriorated. The employee testified Forneris undermined her authority with the officers she supervised. As an example, she described an incident where Lt. Forneris belittled her in front of a new officer while she was instructing him on the proper use of a breathalyzer. Specifically, Lt. Forneris told the new officer the employee’s instructions were incorrect, and then instructed the officer on the method he understood was proper. 


On this issue, Chief Mel Personett, offered the following testimony. Chief Personett agreed that the employee and Lt. Forneris probably mishandled the intoximeter training incident. In his opinion, both the employee and Forneris are very strong willed people. He testified that most police officers are assertive people who “thrive on conflict.” In the intoximeter situation, however, they should have agreed to step aside and discuss the matter privately rather than waging a “war of the wills” in the presence of a new officer. Chief Personett said that if he had been in the employee’s situation, he probably would have considered the possibility he may have misunderstood the instructor, or that the instructor may have been incorrect, rather than immediately jumping to the conclusion his supervisor was incorrect. 


The employee also said Lt. Forneris forced her to drive an inappropriate vehicle, despite her many efforts to verbally tell him she had difficulty handling it, and that it posed a safety hazard. However, once Forneris asked her to explain her concerns in writing, the employee testified he no longer insisted on her assignment to the allegedly inappropriate vehicle. Lt. Forneris testified that the vehicle assignment issue was just one in an “endless series” of seemingly bizarre requests the employee made for special treatment and accommodations. 


In the case of vehicle assignments, Lt. Forneris testified that all the sergeants were ordered to drive the utility style vehicles (as opposed to patrol cars) on a rotating basis to minimize mileage and reduce maintenance costs. In the employee’s case, she originally refused to drive one make of vehicle, in preference to another, only then to claim she needed to drive the first make in preference to a third. As another example of her propensity to seek special treatment, Fornernis testified that the employee did not want to wear sergeant’s stripes after she was promoted. 


The employee also described an incident involving Lt. Forneris which ultimately resulted in an Administrative Investigation (AI). The employee and two patrol officers were attempting to subdue a suspect standing outside a bar on a rainy evening. Because the suspect was grounded against a metal wall, the employee’s use of an electric shock prod caused the unintended result of zapping the officers attempting to hold the suspect, rather than the suspect himself. When Lt. Forneris arrived on the scene, the employee testified, he misused his nightstick while scuffling with the suspect, and in the process also lost control of his weapon and radio. 


According to Chief Mel Personett, who at the time was the Captain assigned to handle the AI, there were two complaints. One complaint was made by the suspect and the other was internally generated. Forneris was ultimately exonerated.


When asked how an AI regarding another officer was an example of gender discrimination, or the cause of stress to her, the employee responded that she suffered frustration over the delay associated with the AI, and its perceived failure to result in any sanction against Forneris. Specifically, the employee testified that (then) Captain Personett persisted in his refusal to advise her of the AI’s status. During his testimony, Chief Personett agreed he probably should have dealt with the employee’s inquiries about the status of the AI more directly. Chief Personett testified he was concerned that if he disclosed anything to the employee about the AI, she would misuse the information. 


Lt. Forneris’ testimony is consistent with the employee’s assessment of their relationship. Lt. Forneris testified that although he believed the employee was a capable patrol officer, she was not an effective supervisor, and the deterioration of their working relationship made it impossible for him to supervise her. As an example, he testified that she encouraged the patrol officers she supervised to call her “Sgt. Mom.” Lt. Forneris testified that a supervisor needs to have the ability to “call them on the carpet” when necessary, and the employee demonstrated a reluctance in this regard. Lt. Forneris testified her first loyalty should have been to the command team. 


Lt. Forneris also testified regarding his perception of the incident which gave rise to the AI. Lt. Forneris explained that when he arrived on the scene, a crowd of 30-40 people had gathered. As the supervisor, it was his position to perform “crowd control.” Consequently, he had his back to the arrestee, the employee and the two other officers and was using his nightstick as passive barrier to the crowd. When the arrestee had broke loose from the employee and other two officers he shoved Lt. Forneris in the back and assumed a fighting stance with fists raised against Lt. Forneris. Lt. Forneris admitted he used his nightstick and lost control of his weapon and radio when he was forced to take the arrestee down, all without the assistance of the employee or other two officers.


Although the employee said most of the harassment she suffered was by Lt. Forneris, she indicated other supervisors were also complicit in the systemic gender discrimination she perceived while at JPD. For example, in November of 1991, the employee claimed another supervisor, Lt. Pringle, whom the employee described as being “formerly supportive,” treated her unfairly. Specifically, when a patrol officer she supervised failed to timely report his absence from work, Lt. Pringle, her shift supervisor, ordered her to write the officer up in accordance with the “R/O Manual.”  The employee testified that while her response: “What R/O Manual?” was somewhat snide, Lt. Pringle’s reaction was excessive. 


According to the employee, Lt. Pringle took her into a private office, screamed at her, and then lectured her for about two hours about her supervisory obligations. A few months later, Lt. Bob Fletcher, “papered her file up one side and down the other” over what the employee perceived were inconsequential matters. 


When the employee filed a complaint with the City Manager regarding her belief she was the victim of discrimination, the Manager hired retired Anchorage police officer, Del Smith, to perform an independent investigation of the employee’s complaints. The “Del Smith Report” (Hearing Exhibit F) indicates extensive interviews were conducted with practically ever member of JPD and multiple memoranda were reviewed. The above mentioned incidents were reviewed. The final report was issued on March 24, 1993. 


The report, which is very extensive and detailed, found that there was a personality conflict between the employee and Lt. Forneris, but that allegations of sexual harassment were unfounded. The report states, in pertinent part:

Overview

*****

With few exceptions the employees interviewed regarding Sgt. Steffel’s complaints indicated that Lt. Forneris treated Sgt. Steffel like he treated everyone else on the department, poorly. Forneris was described by some employees as being abrupt, overbearing, abrasive and strong willed. Some of the employees felt that Forneris did not like women and that it was reflected in his treatment of Steffel. Still others were critical of the manner in which he talked to employees in general, regardless of sex.

A number of employees felt that Steffel and Forneris are alike in some respects which accounts for their inability to work smoothly together. 

Steffel was described as being very strong willed and extremely sensitive to criticism. Additionally, several employees commented that Steffel tried to be “one of the boys” and said things to male officers that occasionally were inappropriate.

After conducting the interviews and reviewing the documents provided me by both Steffel and Forneris, it is clear a problem exists between the two. However, I am not convinced that Forneris is engaging in behavior that can be described as sexual harassment.

It is also clear that Forneris has said and done things that could be interpreted by Steffel as harassment. Conversely, Steffel has engaged in behavior I feel is inappropriate for a person in a supervisory position and a subordinate of Forneris.

Opinion

The resolution of the conflicts between Sgt. Steffel and Lt. Forneris will not be particularly easy, but a person in a supervisory position over both of them must intervene. The polarization in the department regarding the Steffel/Forneris situation cannot be allowed to continue. It is affecting the entire department to some degree, not just their assigned shifts.

In my opinion, Steffel and Forneris and a supervisor, presumably the Chief of Police, need to meet and discuss how to resolve their conflict. They both need to understand at the completion of the meeting what is expected of them. Steffel and Forneris also need to be told what will not be tolerated.

As I stated previously, Lt. Forneris has on several occasions said and done things that certainly could be and have been interpreted as harassing in nature. Those type of comments and actions must stop.

Sgt. Steffel violates the chain of command and has not been supportive of her supervisors, especially Lt. Forneris. Steffel must learn to work within the chain of command. In addition, Steffel needs to support her supervisors in front of her subordinates. If she does not agree with their orders or actions, it should be between her and the supervisor and subordinates need not be drawn into the disagreement.

Findings

Based on my investigation of Sgt. Steffel’s complaint, I do not find that she is the victim of sexual harassment. I do however, believe that she could rightfully interpret some actions toward her as harassment.

Regardless of what one chooses to call it, a substantial conflict exists between her and Lt. Forneris. The conflict is detrimental to morale on the shifts they work together, and it is harmful to the department. The department is polarized to some degree with one faction supporting Sgt. Steffel and certainly some employees support Lt. Forneris. Top management within the department has not interceded and forced some type of resolution to the conflict between the two.

Sgt. Steffel feels like she is being harassed and those responsible, to insure employees are not harassed, have done little or nothing to prevent or correct the problem. 

I believe Steffel is currently overly sensitive to remarks made by Forneris because the ill feelings have been allowed to linger for so long without intervention. 

Lt. Forneris on the otherhand, feels like he has been judged guilty of harassment without benefit of any fact finding. Adverse actions such as having his shift changed recently without good reason makes him feel he is being disciplined. He claims that not once has he been told by either the Captain or the Chief that his behavior was unacceptable.

Chief Gelston’s and/or Captain Personett’s failure to step in and take definitive action regarding Steffel and Forneris has resulted in the long simmering situation presently at hand. Action to bring this on going “feud” to a conclusion must be initiated immediately.

I feel strongly that the situation between Steffel and Forneris can and should be resolved without adverse personnel actions against either party. If that does not result in modified behavior by both individuals, stronger measures will obviously be necessary. 


In October 1993, the employee and JPD entered into a settlement. In exchange for $4,325.50, the employee released her claims for harassment, including sexual discrimination.


Eventually, the employee was transferred to a position which largely required her to provide administrative assistance to the Chief of Police and perform the duties of a Training Officer. At hearing, the employee said she considered this transfer a form of punishment because it separated her from patrol duties. Also, the employee testified that she found the position stressful because she was required to accept assignments from more than one supervisor. In her new position, she was also charged with the task of compiling a sexual discrimination/harassment policy manual for the department. In any event, the employee described the harassment from Chief Richard Gummow as more “subtle” but just as pervasive. 


According to the employee, Chief Gummow took her into his confidence on several personnel matters. This culminated in the Chief’s decision to have a two day management retreat, in May 1996, which he told employee would be a “bloodletting” and would “get down to personalities.”  At the retreat, the employee said, she felt unduly selected out by the group on the first day, and admitted she did not fully participate in the remainder of the retreat activities. On the otherhand, Lt. Forneris and Chief Personett believed the purpose of the retreat was to honestly examine JPD management problems, and that no one escaped criticism. Both, however, believed that the employee’s reaction, withdrawing, was counterproductive. The retreat, they testified, was to identify problems and then examine methods for resolving them. Consequently, the employee’s behavior did not allow for resolution of the problems.


Sometime shortly after the retreat, the employee requested, and was granted, a voluntary demotion to patrol officer so she could “go back on the streets.”  While the reassignment to patrol duties seemed to lessen conflicts between the employee and management, a different type of disciplinary issue came to fruition. Ultimately, the problem resulted in a two-day suspension, which was never served by the employee, because the she chose to resign instead. 


The employee was suspended for violating the R/O Manual section on vehicular pursuits and failing to abide by an order from her supervisor. The event which triggered this disciplinary proceeding involved the employee’s use of her private vehicle to stop a motorist who had, in the employee’s opinion, committed a traffic offense which subjected the public to danger.


Testimony from Chief Personett, and exhibits introduced at hearing, indicate the employee would drive her private vehicle at, or below, the speed limit, in the passing (left) lane, and then attempt to stop motorists who exceeded the speed limit while passing her vehicle on the right. On February 5, 1997, the employee was returning from a doctor visit, driving in her private vehicle. While driving at the speed limit in the left lane of Egan Drive, a motorist passed her on the right. When she attempted to stop the motorist, he took evasive action. 


Sergeant Kevin Siska, driving a marked patrol car, was eventually dispatched. The motorist immediately stopped for Sgt. Siska at a service station. In his statement to Sgt. Siska, the motorist, Reverend Gary Ellis, advised he was visiting from Virginia. Rev. Ellis told Sgt. Siska he was not aware the employee was a police officer and that he was afraid to stop given the aggressive pursuit. Apparently, the employee had pursued Rev. Ellis for more than nine miles through downtown Juneau as speeds far exceeding the speed limit.


The employee grieved her suspension, claiming she was unfairly singled out and punished for making an off-duty traffic stop, while male members of JPD did so routinely. (April 2, 1997 Letter to City Manager Palmer from Steffel; Ex. 10 Steffel December 5, 1997 Dep.). 


Chief Gummow authored a 16 page report investigating the employee’s allegations. The report concludes that the employee, unlike other officers, frequently attempted to make private vehicle stops for traffic infractions, as opposed to misdemeanor or felony crimes. The report further indicates the employee was admonished about this practice (during the course of a routine evaluation) as early as 1990, and by Judge Peter Froelich only six months prior to the incident with Rev. Ellis. 


In her 1989-90 evaluation, Lt. Fletcher wrote:

In the area of Judgement she received a rating of acceptable minus. This rating stems primarily from her insistence on making traffic contacts while off duty and in her own vehicle. Some of these contacts require high speed driving on Sergeant’s Steffel’s part which, since her private vehicle is not equipped with emergency lights and siren, tends to make the situation more dangerous. This problem has been brought to her attention a number of times and has yet to be corrected. Continued failure on Sergeant Steffel’s part to respond to supervisors request in this area could result in a lower rating in the areas of judgement and acceptance of supervision in future evaluation.

In her response (to Lt. Fletcher’s evaluation) dated April 30, 1990, the employee wrote, in part:

[I]t seems to me that this centers on a difference of opinion and philosophy. The R.O.M. says we’re on duty 24–hours a day . . .Traffic law is not excepted. I think that the Department’s position on this is unclear. 

. . .

Reference my being “argumentative and unbending.”  You bet. If I believe I’m right and you can’t show me that I’m wrong, or in cases where there is not specific right or wrong, I’ll always be argumentative and unbending.


The event for which Judge Froelich chastised the employee was similar and had occurred less than six months before the incident which gave rise to the employee’s two-day suspension. In August 1996, the employee was in her private vehicle driving in the left lane at 54 miles per hour. Another vehicle pulled up behind the employee and flashed its brights, signaling the driver’s request for the employee change to the slower lane. The employee did not comply. The driver eventually passed her on the right. He was cited by the employee for failing to maintain a safe distance and improper use of his high beams. The driver contested the citation. Judge Froelich compared the employee’s actions to “entrapment” because the employee contributed to the violation.


To support the employee’s claim her disciplinary action was gender biased, she pirated a dispatch tape recording. The tape recording, which was almost inaudible, and had police call signals unfamiliar to the Board, indicated another officer, a man, performed a similar private vehicle stop about a month following the employee’s suspension. According to the employer, this officer was asked to resign, although not for reasons entirely related to the private vehicle incident.


On February 14, 1997, Captain Michael DeCapua formally suspended the employee. The employee never returned to work.


The employee testified, and the medical records reflect, the employee sought mental health assistance from David Robinson, M.D., a psychiatrist, on February 17, 1997. In his medical record of the same date, Dr. Robinson “recommended medical leave from all occupational duties until further notice.”  The employee was diagnosed as suffering from depression.


The employee testified, and medical records support, she is unable to return to police work. (Dr. Robinson June 12, 1997 and January 26, 2001 reports; John Hamm, M.D, (Employer’s Medical Evaluator) December 1, 2000; See also, counseling records by Patricia White, M.S.). The employee did subsequently work part-time performing maintenance labor for the women’s shelter in Juneau, and has also provided stenographic services through self-employment.


Finally, evidence at hearing demonstrates that the employee’s husband, an alcoholic, resumed drinking in 1996. The employee testified his addiction had, in the past, caused them significant financial distress. According to the employee, she did not become aware he resumed drinking until late 1996. The employee testified her husband’s drinking did not cause her significant stress.


In January 1997, the employee’s husband was admitted to a one month, out-of-state, in-patient program. He returned to Juneau the first week of February 1997. Relying on Dr. Robinson’s testimony, the employer argues this evidence supports its defense that work stress, even if it qualified as extraordinary and unusual, was not the predominant cause of her disabling depression in 1997. (Dr. Robinson January 27, 1998 Dep., pgs. 32 and 39).

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The statutory presumption of compensability for a physical injury does not apply to a claim of mental injury caused by work related stress. AS 23.30.120(c); AS 23.30.375(17). Therefore to prevail, the employee must prove four elements of her mental injury claim by a preponderance of the evidence.
 She must show that the work stress: (1) as measured by “actual” (rather than perceived) events was (2) “extraordinary and unusual” in comparison to pressures and tensions experienced by individuals in a comparable work environment (in this case, an officer in a police department) and that the stress was (3) the “predominant” cause of the mental injury" and (4) the event(s) claimed did not arise from a disciplinary action taken in good faith by the employer. AS 23.30.395(17). Williams v. State of Alaska, 938 P.2d 1065 (Alaska 1997). 


Before reviewing the evidence to determine whether the events alleged define a compensable injury, we address the other two defenses raised by the employer. First, the Board has jurisdiction to hear claims of gender discrimination as the basis of a compensable work injury. Norcon v. Kowtowski, 971 P.2d 158 (Alaska 1999); Palmquist v. Purcell Services, AWCB Decision No. 93-103  (April 26, 1993). Second, we conclude the employer’s statute of limitations claim is without merit because the stress did not become disabling until 1997. Fox v. Alascom, 789 P.2d 1154, 1158 (Alaska 1989).


The employee has testified to a panoply of events in support of her claim she was the victim of systemic gender discrimination and/or compensable harassment. Taken as a whole, this panel is left with the distinct impression employee’s problems were largely of her own invention. Nevertheless, a claim of discrimination is not one the Board considers lightly. Therefore, we review the evidence with an eye to determining whether the incidents alleged demonstrate discrimination, or harassment of such a severe degree, that we could find an injury was sustained. We do not.


First, we consider the two events which resulted in the employee’s disciplinary suspensions because, from our perspective, disciplinary leave would be considered stressful to most people.


We find the employee’s suspensions were not extraordinary or unusual, and did not evolve from discrimination, or any other bad faith motive by the employer. In both instances, male officers were more strictly sanctioned than the employee for similar behavior. 


Next, we review the events surrounding Lt. Forneris’ AI. With regard to this event we have two comments. First, the event itself was neither extraordinary nor unusual for police work. No officers, or innocent citizens, were injured, shot, or killed. Police officers are routinely called upon to subdue intoxicated, and sometimes belligerent, people. What we find unsettling is that Lt. Forneris, who was on the scene for the limited purpose of “crowd control,” was involuntarily enlisted to single-handedly subdue the individual after the employee and two other officers’ efforts had so woefully failed. Yet, it was Lt. Forneris, not the employee, who became the focus of an AI.


In any event, the employee testified that the investigation of the event, not the event itself, caused her stress. Again, we are at a loss as to why the investigation of another officer would be stressful, except to note that in our opinion, the employee’s expectations regarding her “right” to be privy to the status of an AI was misplaced. It was our distinct impression the employee was more frustrated by the fact Lt. Forneris was not sanctioned than anything else. 


Finally, while Lt. Forneris may have been the bane of the employee’s existence (as the Del Smith Report indicates he may have also been to other employees of JPD), the employee did not limit her criticism of JPD to just him. Based on our review of the record as a whole, it seems every supervisor she worked under came into conflict with the employee during the course of her work. Of course, we realize systemic discrimination has that effect. For this reason, we were reluctant to simply dismiss the employee’s claims regarding her supervisors’ mistreatment as the musings of a malcontent. Therefore, we returned our review to the last event which, because of its timing, may have precipitated the employee’s disabling depression.


At hearing, the employee attempted to justify her private vehicle pursuit of Rev. Ellis. At no time during her testimony did she even hint that her own behavior may have contributed to the incident, and, in our opinion, could have  resulted in far graver consequences than a mere citizen’s complaint. Instead, we found the employee was totally oblivious to the welfare of the public, which she was duty bound to serve. Further, we found that when this shortcoming about her professional judgment was addressed, she attempted to shift the “blame” to her supervisors (alleging discrimination) and then to the public. 


Her refusal to accept any complicity in the events she described as stressful is further supported by Judge Froelish’s admonition of her behavior less than six months before the Rev. Ellis incident, as well as Lt. Fletcher’s evaluation in 1990. In short, we believe the employee has a total lack of insight about her own shortcomings (particularly when it comes to accepting responsibility for her actions, and a lack of empathy for others’ concerns). Thus, we find we must give less weight to the testimony she offered on the other events she claimed were stressful. AS 23.30.122.


The most glaring example which demonstrates her lack of perspective involved her retelling of the incident about the late call-in by an officer she supervised. When she was instructed by her shift supervisor, Lt. Pringle, to address the matter through a written memorandum in accordance with the R/O Manual, her response was offensively insubordinate. The employee may not have liked Lt. Pringle personally, but his higher rank as the shift supervisor deserved greater respect than she demonstrated. Furthermore, her insubordinate statement was made in front of the other patrol officers both she and Lt. Pringle supervised, and from whom she should have expected respect. That Lt. Pringle had the restraint to admonish her privately is commendable.


In each of the instances described as stressful, the employee testified that the management at JPD failed to provide her with the proper degree of respect to which she believed she was entitled. Although the employee tried to characterize this perceived lack of respect as gender discrimination, we find every event amounted to the fact that someone did not do as she felt fit. Ironically, in each instance, it was the employee who failed to demonstrate respect for the person about whom she complained. We find the pre-hire psychological evaluation accurately describes her personality. We find a preponderance of the evidence in the record reflects the employee was “self-centered and infantile in her expectations of other people.”  Furthermore, as predicted, she “demand[ed] a great deal of attention” and became unjustifiably “resentful and hostile when [her] demands [were] not met.”  We find that while she felt victimized, in actuality, there was nothing extraordinary or unusual about the events she alleged were stressful. Rather, we find it was the employee’s misguided reactions to standard police work that created disturbing situations. Finally, we find the alleged work stress was the result of the employer’s legitimate, necessary, and warranted disciplinary actions. Accordingly, we conclude the employee has not proved her claim of a mental injury.

ORDER


Because the employee did not suffer a compensable mental injury, her claim for benefits is denied and dismissed.


Dated at Juneau, Alaska this 25th day of April 2002.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Rhonda 
Rhonda Reinhold, Chairperson

/s/ James 
James Rhodes, Member

/s/ Richard 
Richard Behrends, Member

APPEAL PROCEDURES

This compensation order is a final decision. It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted. Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050. The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of JUDITH A. STEFFEL employee / applicant; v. CITY & BOROUGH OF JUNEAU, employer (Self-Insured)/ defendant; Case No. 199701588; dated and filed in the office of the Alaska Workers' Compensation Board in Juneau, Alaska, this 25th day of April 2002.

Bruce Dalrymple

WC Officer II

SNO

�








�“The employee told the Employer’s Medical Evaluator “she had let it be known that she might sue them if they did not hire her.”  December 1, 2000 Employer’s Medical Evaluation Report by John Hamm, M.D. 


� On the topic of deferring to supervisors when a question about the appropriate response when a particular situation arises, Chief Personett commented that good policing is not so much a skill, with inflexible rules, as it is a craft. Experience lends subjective insight. It is presumed that higher ranking officers have the insight gained from more extensive experience than the officers they supervise. For this reason, orders from a higher ranking officer are to be followed, unless the lower ranking officer sincerely believes that the order is immoral, unethical or illegal. 





� "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71,72 (Alaska 1964).
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