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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

PETER E. DELUCA, 

                                                  Employee, 

                                                            Appellee,

                                                   v. 

UNOCAL ALASKA RESOURCES,

                                                  Employer,

                                                   and 

UNION OIL CA. / UNOCAL,

                                                  Insurer,

                                                            Appellants.
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          FINAL

          DECISION AND ORDER

        AWCB Case No.  199801005
        AWCB Decision No.  02-0075

         Filed with AWCB Anchorage, Alaska

         April 26, 2002

We heard the employer’s appeal of the Reemployment Benefits Administrator (“RBA”) Designee’s determination the employee is eligible for reemployment benefits at Anchorage Alaska, on March 6, 2002.  Attorney Charles Coe represented the employee.  Attorney Richard Wagg represented the employer.  We held the record open in order to receive additional medical records.  We received those medical records on March 26, 2002, and we closed the record when we next met on March 27, 2002.


ISSUE
Did the RBA Designee abuse her discretion in finding the employee eligible for reemployment benefits?


SUMMARY OF THE EVIDENCE
On January 7, 1998, the employee began treatment with Bobbie Brooks, P.A.C., and complained of right shoulder and neck pain.  He reported repetitive use of his shoulder at work, and he underwent physical therapy with muscle relaxants and anti-inflammatories.  The employee returned to physician’s assistant Brooks (“PA Brooks”) on January 26, 1998 stating he had been improving, but then he injured his right shoulder when a block of urea deposit fell on him while he was hosing down an area at work on January 10, 1998.  He complained of shoulder pain and numbness along the right forearm, and he was diagnosed with traumatic capsulitis of the right shoulder and cervical muscle spasms.  PA Brooks placed the employee on modified work and prescribed further physical therapy.
  On January 28, 1998, the employee filed a report of injury stating he injured his right shoulder and arm while working for the employer as a plant operator.  At a hearing on July 27, 2000, the employee testified his job with the employer required dual certification (hazardous material and firefighter) and heavy lifting.  The employer accepted compensability of the injury and began paying TTD benefits.
On October 30, 1998, Louis Kralick, M.D., performed an anterior diskectomy and an inner body fusion.  In December of 1998, Dr. Kralick prescribed a course of physical therapy for continued pain and to improve range of motion.  By March of 1999, the employee reported significant improvement in his comfort level and neck flexibility, and he no longer used pain medication on a daily basis.
  On February 18, 1999, the employer requested an eligibility evaluation for reemployment benefits.  Rehabilitation specialist Leonard Mundorf was assigned to complete the evaluation.  

On April 21, 1999, a physical capacities evaluation (“PCE”) at B.E.A.R. demonstrated the employee could perform medium work, though his job at the time of injury as a urea plant operator was classified as “medium-heavy” work.
   After the PCE, the employee engaged in a work hardening program.  During the nearly three months in the work hardening program, the employee voiced intermittent complaints of neck pain and stiffness.  However, the records report him functioning well within the heavy capacity level of work.
  Moreover, a follow-up PCE on June 18, 1999 showed the employee was capable of heavy work.  Specifically, the PCE report stated the employee was observed lifting 120 pounds occasionally, 100 frequently and 40 pounds constantly.  The PCE recommended the employee lift 100 pounds occasionally, 50 pounds frequently and 20 pounds constantly.

In a letter to Marcus Deede, M.D.,
 dated June 29, 1999, Dr. Kralick stated:

Mr. Deluca underwent a physical capacities evaluation performed June 18, 1999.  His capacity based on test performance placed him in the heavy category for physical demand level of work.  He was felt capable, based on the examination, of performing his previous job position at the time of injury as a process plant operator.

I discussed these findings with Mr. Deluca.  Despite his capacities evaluation, he may very well have continued pain complaints at that operation level of employment function.  Reasonable consideration in this situation would be for vocational rehabilitation evaluation.

Moreover, Dr. Kralick determined the employee had been medically stable since June 18, 1999 and would have a ratable permanent impairment.  However, Dr. Kralick referred the employee to J. Michael James, M.D., for a PPI rating.  Dr. James assigned the employee a 5% PPI rating.
  He noted:

At this point in time, the patient notes some aching neck pain and right shoulder pain which is fairly well isolated to this area…Last week, the patient states he was involved in a physical capacities evaluation which also included lifting a mannequin as well a putting on a Scott air pack and simulating fire training as well as hazardous material activities.  Since then, he has noted some pain.

On August 18, 1999, Dr. Kralick completed Selected Characteristics of Occupations Defined in the Revised Dictionary of Occupational Titles (“SCODDOT”) job description forms forwarded to him by specialist Mundorf.  Dr. Kralick indicated the employee would have the predicted physical capacities to perform the jobs of production operator (light duty) and lead recoverer (medium duty).
 

In his August 23, 1999 eligibility assessment, specialist Mundorf recommended the employee be found ineligible for reemployment benefits.  Specialist Mundorf based his recommendation upon Dr. Kralick’s letter dated June 29, 1999 indicating the employee “will have the physical capacities enabling him to return to his previous job position at time of injury as a process plant operator.”  In his report, specialist Mundorf indicated the employee had worked as an operator, in various capacities, since 1984.  On September 23, 1999, RBA Designee Mickey Andrews determined the employee was not eligible for reemployment benefits on the basis he was able to return to his job at the time of injury.

On October 12, 1999, Dr. Kralick noted the employee reported complaints of neck stiffness and sensory complaints in his hands, right more than left.  The employee also described mild weakness in his upper extremities.  Dr. Kralick requested follow-up x-rays and MRI studies. According to the Dr. Kralick’s report:

Unfortunately he reveals that his physical capacities evaluation at the BEAR Therapy Program brought on the complaints just mentioned above.  This specifically included him having to carry around a mannequin weighing about 160 pounds for a prolonged period of time and distance during the evaluation.

At a hearing on July 27, 2000, the employee testified Farooz Sakata, the PCE evaluator, had him carry a 20-30 pound air pack on his back while carrying a 160 pound dummy for approximately five minutes.  According to the employee, he experienced neck pain and shoulder pain since the work injury and throughout the work hardening program at B.E.A.R., but his complaints increased after the PCE in June of 1999.  

In a letter from Dr. Davidhizar to the employee’s counsel, Dr. Davidhizar indicated the employee “should never go back to production operations because of his injuries.  He needs to be retrained for a more sedentary job.”
  The employer controverted payment of Dr. Davidhizar’s bill on the basis the employee had already exhausted his change of treating physician.  At the hearing on July 27, 2000, the employer agreed to pay Dr. Davidhizar’s bill for treatment rendered on October 28, 1999.  However, in Deluca v. Unocal Alaska Resources, AWCB Decision No. 00-0182 (August 22, 2000) (“Deluca I”), we noted the employer limited its waiver to excessive change of physician objection solely to the issue of Dr. Davidhizar’s October 1999 bill. At the hearing on July 27, 2000, the employee testified he had not sought medical treatment since he treated with Dr. Davidhizar, other than an emergency room visit in Canada.

In Deluca I, we remanded the determination whether the employee is eligible for reemployment benefits back to the RBA Designee.  We noted the inconsistency between Dr. Kralick’s June 29, 1999 report in which he stated, “Reasonable consideration in this situation would be for vocational rehabilitation evaluation” and Dr. Kralick’s August, 1999 SCODDOT assessments, finding the employee could return to work as a production operator and a lead recoverer.  We found this inconsistency, with no interim examination by Dr. Kralick, shed doubt on his opinions.  We also determined the employee’s complaints of continued neck pain and sensory difficulties after the PCE in June of 1999 may constitute a change in condition. Thus, we remanded the matter to the RBA Designee for further investigation.  We also noted the employee raised the issue whether the proper SCODDOT job description was applied in this case.

In a letter to Specialist Mundorf dated September 15, 2000, RBA Designee Andrews stated:

Mr. DeLuca may have had a change in his medical condition, which, in turn, may have effected his ability to return to work in his job at the time of injury.  The Decision and Order also notes that there may be some question regarding the accuracy of the job descriptions used from the SCODRDOT and presented to the physician for review.

Please contact Mr. DeLuca to find out the name of his present treating physician.  The job descriptions should be submitted to his physician for his review.  If Mr. DeLuca indicates to you that a problem exists with the accuracy of the job descriptions, you will need to clarify the job tasks and reassess your selected job descriptions.

According to his medical record dated October 10, 2000, Dr. Davidhizar reviewed job descriptions forwarded to him by specialist Mundorf after the Board’s remand in Deluca.  He reported, “The patient called from out of state since he is taking care of his father who is ill.  He plans on being back in a month. Reviewed his job descriptions that have been sent to us.  The first one sounds like he would be able to do it, but he says what really happens is he ends up doing a lot of the job descriptions of the second job if he does the first one, which would be too much heavy work for him.”

In a report dated October 14, 2000, Specialist Mundorf concluded the employee did have a change in condition based on Dr. Davidhizar’s letter dated October 28, 1999.  In addition, Mundorf determined there is no specific SCODDOT job description for urea plant operator, the employee’s job at the time of his injury.  However, he found, based on the employer’s job description and the employee’s description of his job duties, including lifting in excess of fifty pounds, a combination of SCODDOT job descriptions accurately depicts the employee’s job with the employer.  Therefore, Mundorf forwarded SCODDOT job descriptions for Laborer, Petroleum Refinery (heavy work) and Still-Pump Operator, Petroleum Refining (medium work) to Dr. Davidhizar, who he determined was the employee’s treating physician.  Based on Dr. Davidhizar’s disapproval of both of the SCODDOT job descriptions on October 10, 2000, Mundorf recommended the employee be found eligible for reemployment benefits.

On October 18, 2000, the employer objected to any reliance on Dr. Davidhizar’s report, as he was an excessive change of physician.
  Thereafter, on November 20, 2000, the RBA Designee determined the employee is eligible for reemployment benefits based on:

The evaluating rehabilitation specialist’s recommendations.  Leonard Mundorf clarified the job descriptions required to describe a Productions Operator, your job at the time of injury and during the 10 years prior to your injury.  Previously, it required up to medium physical demand lifting.  However, realistically the job required you to lift in the heavy physical demand level and the combination job descriptions upon which Mr. Mundorf relied in his report, dated October 14, 2000, reflected the heavy physical demand level.  Mr. Mundorf also clarified with you who you considered your treating physician.   You identified Dr. Davidhizar so Mr. Mundorf submitted his job descriptions to that physician.  Dr. Davidhizar reviewed the job descriptions and indicated that your predicted permanent physical capacities are less than those required of a Productions Operator.  

The RBA Designee went on to explain in her determination:

AS 23.30.041(e) states in part: “An employee shall be eligible for benefits under this section…and by having a physician predict that the employee will have permanent physical capacities that are less than the physical demands of the employee’s job as described…”  It says a physician, not primary physician nor treating physician.  I have elected to rely on Dr. Davidhizar’s prediction for this determination…(emphasis in orgininal).

On January 3, 2001 Farooz Sakata performed a follow-up PCE.  Ms. Sakata concluded the employee performed activities at the medium level of work.  She found the employee’s non-material handling tolerance is “certainly within heavy capacity.  His material handling strength is within medium level of work.”  She also stated, “It is significant to note that testing was limited to Mr. Deluca’s subjective complaint of pain.  The testing was discontinued and was stopped by Mr. Deluca consistently before any specific physical signs of maximal effort.”  Finally, Ms. Sakata determined the employee passed 8 out of 14 standard validity criteria “indicating performance at consistent sub maximum effort.” 

The following day, the employee returned to Dr. James, who noted the employee had returned to work in Boston.  He also reported the employee’s continued aching neck pain, referred into the right intrascapular region and occasionally to the right elbow.  The employee reported occasional parasthesis and weakness of the right hand.  Dr. James diagnosed chronic neck pain, and he concluded the employee’s condition was essentially unchanged.

On January 5, 2001, the employee testified at a deposition that he has been working at Tractebel  Gas and Electric (“Tractebel)
 as a control room operator/plant operator since January 3, 2000.  He testified he obtained the job at Tractebel over the internet in Soldotna, before he left for Massachusetts in 1999.
  The employee further testified he worked as a heavy equipment operator in Massachusetts in November and December of 1999.
  According to the employee, he moved to Massachusetts for better job opportunities, for a better education for his children and to be closer to his family.
  Regarding his work at Tractebel, he testified, “The physical requirements with that job is, I would say in the medium level. 20 pounds, at the most, that you’re ever lifting, which is real – it’s not a whole –you don’t do that a whole lot.”
   The employee testified he did not advise Tractebel of any physical limitation.  He explained:

At this time, with this job here, it’s a lot less manual labor that the job at Unocal.  It’s a whole different total process.  At Unocal, we was dealing with more of a solid process out there, as far as our product was fertilizer.  A lot more manual demanding there at Unocal, a lot more physical work.

The employee went on to state that he has some physical limitations with the job at Tractebel in that he cannot lift more than 30 pounds, and other employees handle that lifting.  He testified his employer has not indicated his job is in jeopardy.  Since working at Tractebel, the employee has attended technical school to obtain an operator’s license.  At the time of his deposition, he testified he had not seen a doctor for treatment since May of 2000.

On January 25, 2001, the employer wrote to specialist Mundorf requesting he review his reemployment benefits eligibility recommendation based on the employee’s deposition testimony regarding his work at Tractebel.  Mundorf replied, “It is surprising to me to find that Mr. Deluca has worked as a heavy equipment operator and a plant operator in Massachusetts.  However, I doubt if his attending physician has given him permission to return to that work.”
 

At the hearing, the employee testified he told specialist Mundorf he was working in 2000.  He testified his job at Tractebel requires him to lift and carry 50 pounds 1/3 of the time.  He testified there have been rumors at work concerning his failure to perform certain aspects of the job, and eventually, he will have to tell his employer about his physical condition.  He testified he feels his job may be in jeopardy.  However, he admitted he has never been disciplined by the employer, and he has received four raises since he started at Tractebel.  He also testified Dr. Davidhizar is his treating physician, though he admitted Dr. Davidhizar has not treated him since 1999.  According to the employee, he has seen “Dr. Bertos” in Massachusetts, though he last saw him three months ago.  Finally, he testified he put forth his best effort at the January, 2001 PCE.

On November 28, 2001, the employer’s counsel wrote to Dr. Davidhizar regarding his previous disapproval of the employee’s return to his job at the time of his injury.  The employer pointed out the employee had been working as a plant operator at Tractebel since January 3, 2000.  Moreover, the employer emphasized the employee’s resume states that in 1998 and 1999 he worked in a salmon fishing operation, as a captain of a 40 foot halibut commercial boat, and as a heavy equipment operator.  The employer noted the employee also worked as a heavy equipment operator when he first arrived in Massachusetts in November and December of 1999.  The employer forwarded a job description for the employee’s job at Tractebel, as well as portions of the employee’s deposition testimony.  The employer requested Dr. Davidhizar review job descriptions once again and assess the employee’s ability to return to work.  On December 7, 2001, Dr. Davidhizar replied that the employee is capable of performing the job of operator per the job description supplied by Tractebel.  He also determined the employee could perform the job of still- pump operator, per the SCODDOT description previously supplied by specialist Mundorf.

On February 7, 2002, Mundorf indicated in a letter to the employer he would not change his previous recommendation, despite Dr. Davidhizar’s change in opinion.  Mundorf characterized the employee as a “typical injured worker that feels it is essential that he go to work whether it is appropriate or not.”

At a deposition on February 8, 2002, Dr. Davidhizar testified he was the employee’s treating physician before the employee left Alaska.  However, he admitted he only saw the employee twice for his work-related neck condition, once to assess a PPI rating and once to remove stiches.
  At his deposition, Dr. Davidhizar testified inconsistently regarding the employee’s ability to perform as a still-pump operator and at his current position at Tractebel.  He first testified lifting as much as fifty pounds occasionally would put too much pressure on the employee’s cervical discs.
  

On the other hand, on cross-examination, Dr. Davidhizar admitted he approved the employee’s return to the job of Still Pump Operator, as well as the job at Tractebel, on December 7, 2001. He testified if the employee is performing the job duties (at Tractebel), then he is capable of working in that job.  He also admitted the job at Tractebel is consistent with the employee’s abilities per the most recent PCE.
  Regarding the PCE results, Dr. Davidhizar testified, “So based on this it looks like he’s doing better than when I saw him and he might be able to do some of the more moderate lifting.”
  However, he questioned the PCE’s assessment that the employee could lift up to 50 pounds based on the data contained in the PCE report.
  Dr. Davidhizar further testified the employee did not tell him he had moved to Massachusetts and had begun work as an operator, when he talked to him on the phone in October of 2000.

At the hearing on March 6, 2002, Mundorf reiterated his opinion the employee is eligible for reemployment benefits based on Dr. Davidhizar’s October 10, 2000 disapproval of the employee’s return to the job at the time of his injury.  Mundorf admitted Dr. Davidhizar approved the employee’s return to work as a still pump operator and his current job at Tractebel, both medium-level jobs, on December 7, 2001.  However, he found Dr. Davidhizar’s December, 2001 findings were not based on a medical evaluation. According to Mundorf, it is important for a physician to evaluate an employee before expressing an opinion.  He further testified he could not recall whether the employee told him about the job in Massachusetts in 2000.  However, he testified he would not have considered this job at the time of his most recent evaluation because the job at Tractebel, Liquefaction and Regasification Plant Operator has a specific vocational preparation (“SVP”) code of 7, requiring 2-4 years of experience per the SCODDOT.  Mundorf testified he did not know how many years the employee worked as a plant operator because he has not reviewed the employee’s work history lately.  However, he admitted if the employee had 12-14 years of experience as an operator, he would meet the SVP code for the job at Tractebel. 

In a report dated January 3, 2002, vocational consultant Carl Gann, M.Ed.
, found the employee has been working as a control room operator and a plant operator for a liquid natural gas plant since January 3, 2000.  After reviewing the records and the employee’s deposition in this case, he concluded the employee had the qualifications and the physical capacity to perform that job.  In a follow-up report, Gann affirmed the job of still pump operator is a medium-duty job according to the SCODDOT description, and it is within his physical capacities per the most recent PCE.

At his deposition on February 26, 2002, Gann testified he reviewed Dr. Davidhizar’s deposition, and his opinions remain unchanged.
  He stated the employee has been working as a plant operator, which is a medium-level job according to the SCODDOT, for over two years.  He also noted the employee is being paid over $46,000.00 per year.  He testified the position the employee currently holds is available in different plants around the country.  Therefore, he concluded the employee does not need retraining.
  On cross-examination, Gann stated he relied on the January 3, 2001 in arriving at his opinions.
  Reviewing Farooz Sakata’s January 2001 PCE report, Gann concluded the PCE findings support the conclusion the employee could perform medium work.  Gann noted the finding that the employee exerted submaximal effort during the evaluation.

Theodore Becker, PhD and board certified disability examiner, reviewed the employee’s reemployment benefits records at the employee’s request.  In a report dated February 28, 2002, he compared the data from the PCE performed in June of 1999 and the PCE in January of 2001, and he found a significant decline in strength in the left upper extremity.  He also reviewed the data from the 2001 PCE and found the employee would not be capable of working beyond the “light level.”  

Dr. Becker also testified at the hearing on March 6, 2002.  He reconfirmed the force testing at the January 3, 2001 PCE demonstrated the employee could not work beyond the light level.  Dr. Becker pointed out the employee only lifted a maximum of 47 pounds and an average of 43 pounds during the force testing.  Moreover, he reviewed the PCE report and found the force testing met the validation criteria according to the data generated by the computer software program.  Dr. Becker testified the testing software has built-in safeguards to validate the data.  Therefore, he did not understand Ms. Sakata’s determination that the employee only met 8 out of 14 standard validity criteria, and he disagreed with her finding that the employee could perform medium-level work.

On cross-examination, Dr. Becker admitted he never examined the employee.  Dr. Becker also admitted he relied on the results of the force testing the employee underwent at the January, 2001 PCE to form his opinions.  According to Dr. Becker, the evaluator’s role is to read the data.  If the evaluator finds the data is questionable, she could incorporate another procedure, but she could not change the data, i.e., “bump up” the employee from a light capacity to a medium capacity work level.  To his knowledge, no other testing, other than force testing, was performed, though he noted grasp, grip strength and range of motion testing. 

Farooz Sakata testified at the hearing that the employee clearly fell in the medium-level work capacity per her January 3, 2001 PCE.  Furthermore, she found the employee exerted submaximal effort at the PCE, and he would have functioned above the medium level, had he exercised full effort.  According to Ms. Sakata, the employee consistently stopped testing because of subjective complaints, though he exhibited no muscle twitching, and he maintained good body mechanics throughout the testing.  Therefore, after isometric testing (force testing), she also performed dynamic testing.  

Ms. Sakata testified dynamic testing is not carried out with computers, but rather requires the testee to lift weights added to a box.  She testified dynamic testing, which requires the testee to apply the actual body mechanics of lifting and carrying, is more important and accurate than isometric testing.  According to Ms. Sakata, the employee was able to lift fifty pounds from knuckle to shoulder, from floor to knuckle and from floor to shoulder in repetitions of four during dynamic testing.  Accordingly, since the employee could lift fifty pounds dynamically, he clearly should have been able to lift more isometrically.  Ms. Sakata identified the discrepancies between the isometric and dynamic testing as a basis that the employee exerted submaximal effort.  Nevertheless, she concluded the employee still performed well within the medium category of work.

After the hearing, the employer submitted the raw data associated with the dynamic testing at the January, 2001 PCE.  The employer also submitted Ms. Sakata’s validity profile, demonstrating the employee failed six out of fourteen validity criteria.

At the hearing, the employer argued the employee is not entitled to reemployment benefits based on his employment at Tractebel for over two years.  The employer asserted the employee can perform medium work according to the most recent PCE, and he meets the SVP for the job at Tractebel.  The employer noted the employee failed to tell both Dr. Davidhizar and specialist Mundorf about his job at Tractebel, while he was pursuing reemployment benefits.  The employer also argued the RBA Designee should not have relied on Dr. Davidhizar, who was an excessive change of treating physician.

The employee argued we should uphold the RBA Designee’s determination, as the employee does not have the physical capacity to perform his job at the time of injury.  Additionally, the employee argued he does not have the capacity to perform at his current job at Tractebel.  The employee argued he cannot fulfill the physical requirements of the job, and he feels his job is in jeopardy.  He also asserted the January 3, 2001 PCE limits him to light work, and Dr. Davidhizar has disapproved his return to both his job at the time of injury and his job at Tractebel.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
REEMPLOYMENT BENEFITS ELIGIBILITY



A. STANDARD OF REVIEW

Under AS 23.30.041(d), we must uphold a decision of the RBA Designee absent “an abuse of discretion on the administrator’s part.”  The Alaska Supreme Court has stated abuse of discretion consists of “issuing a decision which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive.” Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985); Tobeluk v. Lind, 589 P.2d 873, 878 (Alaska 1979)(footnote omitted).  Additionally, an agency’s failure to properly apply the controlling law may also be considered an abuse of discretion. Manthey v. Collier, 367 P.2d 884 (Alaska 1962).

In the Administrative Procedure Act, the legislature has provided another definition to be used by the courts in considering appeals of administrative agency decisions:

Abuse of discretion is established if the agency has not proceeded in the manner required by law, the order or decision is not supported by findings, or the findings are not supported by the evidence...If it is claimed that the findings are not supported by the evidence, abuse of discretion is established if the court determines that the findings are not supported by (1) the weight of the evidence; or (2) the substantial evidence in light of the whole record.

AS 44.62.570.

On appeal to the courts, our decision reviewing the RBA Designee’s determination is subject to reversal under the abuse of discretion standard of AS 44.62.570, incorporating the substantial evidence test.  The Board’s concern with meeting that standard on appeal leads it to apply a substantial evidence standard in our review of an RBA Designee determination.

Applying a substantial evidence standard, a “[reviewer] may not reweigh the evidence or draw its own inferences from the evidence.  If, in light of the record as a whole, there is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion, then the order...must by upheld.” Miller v. ITT Arctic Services, 577 P.2d 1044, 1049 (Alaska 1978)(footnotes omitted).

B. ELIGIBILITY FOR REEMPLOYMENT BENEFITS UNDER AS 23.30.041



AS 23.30.041 provides, in part:

(e) An employee shall be eligible for benefits under this section upon the employee’s written request and by having a physician predict that the employee will have permanent physical capacities that are less than the physical demands of the employee’s job as described in the United States Department of Labor’s, “Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles” for:

(1) the employee’s job at the time of injury; or

(2) other jobs that exist in the labor market that the employee has held or received training for within ten years before the injury or that the employee has held following the injury for a period long enough to obtain the skills to compete in the labor market, according to specific vocational preparation codes as described in the 1993 edition of the United States Department of Labor’s, “Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles.”
Determining whether an abuse of discretion has taken place is aided by our practice of allowing additional evidence into the record at the hearing.  This practice is based on the rationale expressed in several superior court opinions addressing that issue on appeal of our decisions following the hearings.  See, Kelley v. Sonic Cable Television, 3AN 89-6531 CIV (Alaska Ct. of Appeals, February 2, 1991); Quirk v. Anchorage School District, 3AN-90-4509 CIV (Alaska Ct. of Appeals, August 21, 1991).


Nevertheless, our regulation, 8 AAC 45.070(b)(1)(A), states the Board will not consider additional evidence, if the party offering that evidence has failed to exercise reasonable diligence in developing and presenting that evidence. See Kin v. Norcon, AWCB Decision No. 99-0041 (March 1, 1999); Lemire v. B&R Construction, AWCB Decision No. 99-0019 (January 28, 1999); Buxton v. Cameron Corporation, AWCB Decision No. 99-0005 (January 8, 1999).

In this case, testimonial evidence was presented by the employee, as well as Dr. Becker, Leonard Mundorf, and Farooz Sakata at the hearing.  We find the hearing was the first opportunity to present such evidence, thus this additional evidence is not barred by a lack of diligence on the part of the employee. 8 AAC 45.070(b)(1)(A).  In addition, both parties submitted additional records, affidavits and reports by vocational specialists, and deposition transcripts.  Given that these records first became available after the RBA’s determinations, we find this evidence is also not barred by the due diligence standard.  Accordingly, we conclude we are permitted to consider this new evidence.

After allowing the parties to enter their evidence, we review it, and the evidence before the RBA Designee, to assess whether the RBA Designee’s decision was supported by substantial evidence and was therefore reasonable. See, Yahara v. Construction & Rigging, Inc., 851 P.2d 69 (Alaska 1993).

After reviewing all the evidence in this matter, including the new evidence presented, we find the RBA Designee’s November 20, 2000 determination the employee is eligible for reemployment benefits is not based on substantial evidence.  We find the employee has been working as an operator in Massachusetts since January 3, 2000.  We further find the employee meets the SVP for this position, which requires 2-4 years of experience.  We note the employee was working as an operator at the time of his injury.   Moreover, the employee has worked in various positions as an operator since 1984 according to specialist Mundorf’s August 23, 1999 eligibility report.  In addition, specialist Mundorf admitted if the employee had 12-14 years of experience as an operator, he would meet the SVP for the job at Tractebel.  We also note Carl Gann’s testimony that the employee is earning over $46,000.00 per year and does not need retraining.  

Furthermore, we find the employee has the physical capacity to work in his current position at Tractebel.  Both Carl Gann and specialist Mundorf agreed the employee’s position at Tractebel is a medium-level job.  While Dr. Kralick offered inconsistent opinions, he did release the employee to medium-duty work in August of 1999.  Moreover, Dr. Davidhizar has testified inconsistently whether the employee can perform medium-duty work.  He initially stated the employee could not perform medium-duty work.  Then, on December 7, 2001, he concluded the employee was capable of medium work.  Moreover, during his deposition, Dr. Davidhizar again vacillated.  He first testified lifting fifty pounds would put too much pressure on the employee’s cervical discs.  He later admitted the employee’s current position is consistent with the January 3, 2001 PCE results, upon which he concluded, “So based on this it looks like he’s doing better than when I saw him and he might be able to do some of the more moderate lifting.”
  All in all, we find Dr. Davidhizar was unable to himself resolve the employee work capacities.  Therefore, we give Dr. Davidhizar’s opinions and testimony little weight.  Because we are denying the employee’s eligibility for reemployment benefits even considering Dr. Davidhizar’s opinions, we decline to address the employer’s request that we not consider his opinions because he is an excessive change of physician.  

However, while the physicians’ opinions have wavered, we find the most recent PCE demonstrates the employee is capable of medium-capacity work.  We understand Dr. Becker concluded the employee was restricted to light work based on the force testing in the January, 2001 PCE.  However, Ms. Sakata testified she not only tested the employee isometrically, but dynamically as well.  According to Ms. Sakata, the employee performed well within the medium level during dynamic testing.  Thus, we find Ms. Sakata did not “bump up” the employee’s work capacity, as Dr. Becker intimated.  Instead, she assessed the employee’s ability to work based on the data elicited from the testing.  We agree that it appears the employee did not perform at the medium level during isometric testing.  Nevertheless, we rely on the evaluator’s expertise to measure an employee’s overall work capacity after all the testing is complete.  Moreover, Ms. Sakata testified the employee failed 6 out of 14 validity criteria and exerted submaximal effort.  She emphasized that the employee was able to lift more dynamically than he could isometrically, and she suggested he would have tested even above the medium level, had he exerted maximal effort.

We understand the employee has argued his condition has changed since the PCE in June of 1999.  However, the employee has not submitted any new medical records after Dr. James’s examination in January of 2001.  Further, we have already determined the most recent PCE has placed the employee in the medium-level work capacity.
Additionally, we give the employee’s testimony little weight in this matter.  We find the employee clearly failed to apprise both Dr. Davidhizar and specialist Mundorf of his employment activities after his work injury in 1998.  At a deposition taken by the defendant in the employee’s third-party claim, the employee testified he obtained the job at Tractebel, starting January 3, 2000, over the internet while he still resided in Soldotna, Alaska.  However, after the employee called Dr. Davidhizar on October 10, 2000 regarding the SCODDOT forms specialist Mundorf forwarded to the physician, Dr. Davidhizar reported in his chart notes “The patient called from out of state since he is taking care of his father who is ill.  He plans on being back in a month.”  Based on the employee’s own testimony at his deposition on January 5, 2001 regarding his move to Massachusetts, we find the employee clearly did not intend to return to Alaska in November of 2000.  Moreover, Dr. Davidhizar testified the employee did not inform him of his move to Massachusetts in October of 2000.

Furthermore, on February 7, 2001, over a year after the employee began working at Tractebel, specialist Mundorf wrote in a letter to the employer, “It is surprising to me to find that Mr. Deluca has worked as a heavy equipment operator and a plant operator in Massachusetts.” We conclude the employee was less than forthcoming with Dr. Davidhizar in October of 2000 and with specialist Mundorf regarding his employment activities, while he was pursuing reemployment benefits.

Additionally, at the deposition taken by the third-party defendant, the employee downplayed the physical requirements of his current position at Tractebel.  However, at the hearing before this Board, the employee alleged there were rumors at work about his failure to perform certain aspects  of the job, and he felt his job was in jeopardy.  However, at his deposition in January of 2001, he testified the employer has not indicated his job is in jeopardy.  Moreover, we find it unlikely that now, 2 ½ years after the employee obtained the job at Tractebel, he would find his job in peril, especially considering his testimony that he has never been disciplined by his employer and he has received four raises since he began at Tractebel.  Based on the above, we find the employee’s testimony is not credible and we give it little weight. AS 23.30.122.

Reviewing all of the evidence, especially considering the employee’s work at Tractebel, we find the employee has the physical capacities to perform a job “that the employee has held following the injury for a period long enough to obtain the skills to compete in the labor market according to specific vocational codes.”  Thus, we find is not entitled to reemployment benefits pursuant to AS 23.30.041(e)(2).  Consequently, we find the RBA’s Designee’s November 20, 2000 determination is not based on substantial evidence, and we reverse that decision.   

ORDER
The Reemployment Benefits Administrator Designee’s November 20, 2000 determination is reversed.  The employee is not entitled to reemployment benefits under AS 23.30.041(e)(2).


Dated at Anchorage, Alaska this 26th day of April, 2002.
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APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of PETER E. DELUCA employee / appellee; v. UNOCAL ALASKA RESOURCES, employer; UNION OIL CA. / UNOCAL, insurer / defendants; Case No. 199801005; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this  26th day of April, 2002.
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� Reports dated 1/7/98 and 1/26/98 by Bobbie Brooks, P.A.C.


� Dr. Kralick’s 3/29/99 report.


� Report by Forooz Sakata, OTR, RN.


� B.E.A.R work hardening records from 4/28/99 – 6/11/99.


� We note Dr. Deede, a physician working with PA Brooks at Peninsula Medical Center, also treated the employee and signed off on several reports; therefore his name appears throughout the medical records.  However, it appears PA Brooks rendered a majority of the treatment.


� Dr. Kralick’s 6/29/99 & 8/18/99 reports and Dr. James’ 8/4/99 report.


� It is unclear when this examination was conducted. Dr. James’ report is dated 8/4/99.


� Specialist Mundorf’s 8/23/99 report.


� Letter from Dr. Davidhizar to employee’s counsel dated 10/28/99.


� Controversion dated 10/18/00.


� Dr. James’s report dated 1/4/01.


� The employee also referred to Tractebel as Cabot LNG at the deposition.


� Employee’s deposition dated 1/5/01 at page 24.


� Id. at page 22.


� Id. at page 30.


� Id. at page 7.


� Id. at page 11.


� Id. at page 162.


� Letter from Mundorf to Employer dated 2/7/01.


� Davidhizar’s deposition dated 2/8/02 at page 26.


� Id. at page 10.


� Id. at page 25.


� Id. at page 18.


� Id. at page 28.


� Id. at page 23.


� Gann reviewed this matter at the request of the defendant in the employee’s third-party claim.


� Reports by Gann dated 1/3/02 and 1/30/02


� Gann’s deposition at page 9.


� Id. at pages 13 - 16.


� Id. at page 37.


� Id. at page 40.


� Id. at page 18.
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