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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

DAVID E. TWEDEN, 

                                                   Employee, 

                                                            Respondent,

                                                   v. 

UNITED PARCEL SERVICE,

                                                  Employer,

                                                   and 

LIBERTY MUTUAL INSURANCE CO,

                                                  Insurer,

                                                            Petitioners.
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          INTERLOCUTORY 

        DECISION AND ORDER

        AWCB Case No.  200025263
        AWCB Decision No.  02-0076

         Filed with AWCB Anchorage, Alaska

         on April  29, 2002


We heard the employer and insurer’s Petition for Specific Accusation in Anchorage, Alaska on April 17, 2002, on the basis of the written record.  Attorney Constance Livsey represents the employer.  Attorney David Floerchinger represents the insurer.  Attorney Trena Heikes represents the employer and insurer’s former attorney, Shelby Davison.  As of the hearing date, the employee was not represented.  We heard the petition with a two-member Board panel, a quorum under AS 23.30.005(f).  We closed the record when we met to consider the petition on the basis of the written record, April 17, 2002.


ISSUE

Shall we issue an Accusation, pursuant to AS 44.62.360, concerning the employee’s claim the employer and insurer (henceforth “employer”) frivolously and unfairly controverted his benefits under AS 23.30.155(o)?


SUMMARY OF THE RELEVANT EVIDENCE AND CASE HISTORY
The employee injured his back on May 2, 2000, while moving heavy containers in his work as an “air ramper” for the employer.  That day the employee reported to the Alaska Regional Hospital, where he was treated with injections of morphine and Vistaril, and referred to his treating physician, Charles Aarons, M.D.  On May 5, 2000, Dr. Aarons restricted the employee from work and ordered a series of radiographic studies, which revealed facet joint hypertrophy at L4-5 and L5-S1.  On May 9, 2000, Dr. Aarons released him to light duty work.  The employee underwent a magnetic resonance imaging (“MRI”) study on May 12, 2000, and on May 15, 2000 Dr. Aarons identified bulging discs at L3-4 and L4-5, without nerve compression, and bilateral facet disease at L5-S1.  Dr. Aaron referred the employee to physical therapy at the Spine Therapy Center from June 2, 2000 through July 19, 2000, and released him to full duty work on August 2, 2000.

The employee re-injured his back on November 23, 2000.  On November 24, 2000, he returned to Dr. Aarons, who noted exacerbation of an old injury, and ordered another MRI.  The MRI revealed the same conditions as the earlier one, except that the disks at L3-4 and L4-5 bulged into the neural foraminal area.  Dr. Aarons restricted the employee from work, recommended an change of occupation, and prescribed Vicodan and Vioxx, and lumber epidural steroid injections.

On January 8, 2001, the employee began treating with William Sobolesky, D.C., who assessed with a lumbar strain and severe chronic cervical degeneration.  Dr. Sobolesky restricted the employee from work, and provided an ongoing course of chiropratic adjustments.

At the employer’s request, the employee was examined by physiatrist Stephen Marble, M.D., on January 27, 2001.  Dr. Marble diagnosed a lumbar strain and sprain, temporarily aggravating a pre-existing degenerative condition.  Dr. Marble recommended a course of eight to ten physical therapy session, then independent exercise.  He also recommended against chiropractic treatment.  Dr. Marble felt that the employee had the physical capacity to return to his work as an air ramper, but recommended he change to a less demanding occupation.

The employee filed a Workers’ Compensation Claim on January 31, 2001, claiming a compensation rate adjustment, transportation costs, permanent partial impairment (PPI) benefits, and medical benefits.  The employee continued to receive conservative care from Drs. Aaron and Sobolesky.  At Dr. Sobolesky’s direction, the employee continued physical therapy.

At the employer’s request, the employee was re-examined by Dr. Marble on May 19, 2001.  Dr. Marble diagnosed degenerative facet arthropathy, and determined the employee had returned to pre-injury status.  He found the employee was medically stable, with no permanent partial impairment attributable to work injury.   Dr. Marble found continued chiropractic care and facet injections were not reasonable or necessary treatment.  The employer served a Controversion Notice on June 7, 2001, denying all benefits (specifically including reemployment benefits and PPI benefits), citing Dr. Marble’s report.

Dr. Sobolesky referred the employee to David Mulholland, D.C., for an impairment rating on August  6, 2001.  Dr. Mulholland determined the employee suffered a 17 percent PPI rating under the American Medical Society Guides to the Evaluation to Permanent Impairment , 4th ed. (“AMA Guides”), attributable to his work injury.

As a result of the impairment rating dispute, we ordered the employee to undergo a Second Independent Medical Examination (“SIME”) with J. Michael James, M.D., on August 23, 2001.  Dr. James rated the employee with a five percent PPI attributable to his work injury, and recommended the employee be retrained into another occupation.   


The employee requested reemployment benefits on January 12, 2001.  Eventually, the Reemployment Benefits Administrator (“RBA”) determined the employee eligible for reemployment benefits on October 3, 2001.  The employer appealed that decision on October 19, 2001.  The Board scheduled the RBA appeal hearing for November 19, 2001.  On November 9, 2001 the parties stipulated to cancel the hearing, based on an assertion the employee’s claim was settling.

On February 4. 2002 the employee filed a letter with the Board alleging the employer engaged in "unfair, bad faith, and possible criminal claim settlement practices",
 and attached unsigned copies of a C&R agreement and a companion Confidential Agreement (in which the employee would agree to numerous additional waivers, which were not to be disclosed upon pain of forfeiture of the proceeds of the C&R and payment of the employer's attorney fees).  The employee’s letter to the Board (i.e. to the Board’s Designee, Workers’ Compensation Officer Doug Gerke) read:

February 4, 2002

Dear Mr. Gerke, 

Please find enclosed my complaint to the state of Alaska Insurance Commission. We request your help in the support of fairness and good faith settlement practice which to date has not occurred with UPS, Crawford and Company, Liberty Mutual or their attorney Davison and Davison.

Briefly the facts are as follows:

• Medical treatment has been interrupted in mid stream due to controversion

• Injured worker Tweden was not informed physical therapy was discontinued prior to the regular appointment time

• Tweden was sent home from light duty position by UPS being told he was put back on time loss injury to again collect compensation benefits

• Weeks after UPS assigned the injured worker to time loss benefits Tweden is informed no benefits would be paid due to a misunderstanding

• Attorney for UPS stipulates for any settlement the injured worker is required to sign a "Confidential Agreement" signing away all employee rights for $1.00 with the instructions that this NOT be known by the Alaska Workers Compensation Board

• Injured worker has been without any means of income and medical care relating to his on the job injury for many months and is in danger of homelessness for himself and family which include two children

• Extreme mental anguish effecting Tweden and his family has become unbearable

This plea for help is necessary due to the unfair, bad faith and possible criminal settlement practices inflicted on Tweden's Workers Compensation Claim.

UPS and their attorney Davison and Davison propose action where the injured worker is required to withhold information of grave importance from the Alaska Worker's Compensation Board which may involve Tweden in conspiracy. This is an unconscionable position for anyone, much less a man of integrity who, after an On The Job Injury, is living daily with physical pain, suffering and mental anguish.

Thank you for your time and consideration in reviewing this information. We look forward to your reply.

Sincerely yours,

David and Diane Tweden


The employee’s attached January 29, 2002 letter to Dan Brow of the Division of Insurance read:

Division of Insurance Anchorage Office 3601 C Street; Suite 1324 Anchorage, Alaska 99503‑5948

January 29, 2002

Attn: Dan Brow 

Re: Claim David Tweden v. UPS: Division of Insurance File No. 02‑00032‑DB

Dear Mr. Brow,

Enclosed are the Confidential Agreement, letter from Attorney Steve Constantino and the Settlement Offer that my employer and their representative Davison and Davison had asked me to sign. I am very uncomfortable by this the more that I process the information in my head.

I would like to bring to your attention that this particular document is a "Confidential Agreement" that states I could be liable for the return of the settlement amount if I divulged any information pertaining to this part of the settlement. It was to be signed in order for me to receive the settlement in my claim and to relinquish further employment opportunities, benefits and issues for the sum of $1.00. 1 asked if they (Davison and Davison) were "hanging this confidential agreement over my head" to settle my claim and the answer I received was "yes we are".

I was to sign the Confidential Agreement free of duress and / or coercion which I could not, and would not do. Although Karen (Davison & Davison) said this is standard practice and is done with all U.P.S. employee settlements, I do not understand is why this agreement attached to my Workers Compensation Settlement is a silent agreement to sign away specific rights. It is my understanding the AWCB is to know of the complete settlement.

Section No. 4 of the Confidential Agreement states I would be signing away:

• Unpaid overtime

• Personal injury

• Intentional and negligent infliction of emotional distress

• Defamation

• Breach of express or implied contract, and breach of the covenant of good faith and fair dealing  

• Wrongful discharge 

• Employment discrimination based upon sex, race color, age, religion, national origin, marital status, pregnancy, parenthood, disability, or any other status

• Sexual harassment

• All individuals, firms or corporations, who could be possible parties in any action arising out of the matters recited herein are relapsed hereby as fully as though they were specifically listed and named therein.

Section No. 6 states I cannot sue, that I have no recourse. Referring to section No. 7, I specifically asked Karen from Davison and Davison if this meant that I would be precluded from discussing this with any one other than my immediate family. She informed me no one would care about this "Insignificant" settlement and that no one would be inquiring about the terms. If this is insignificant why then does section No. 7 state this agreement can be rescinded to recover all amounts paid to me, and attorney costs as well?

I requested to take a copy of both the Confidential Agreement and Settlement Agreement home to study because they were so lengthy and the three of us had been in the office for nearly an hour reviewing and asking questions. Karen (Davison and Davison) said she did not have authorization to give me a copy of the settlement offer or confidential agreement and that I would have to get an attorney, then she would fax both documents to that attorney. 1 was told it is against their policy to give a copy to the injured worker. Mr. Contsantino thought they should have given me a copy and did not know why they would not give me one.

With the stringent terms of this confidential settlement agreement, I have a hard time viewing this as either equitable or fair. I consulted with Attorney Steve Constantino who advised me this agreement is not fair and the AWCB may not be aware of this practice. I am certain Mr. Constantino is correct because in the meeting to review and sign both agreements, Karen (Davison and Davison) instructed me that the AWCB was not to see this part of the settlement because the board would not approve a settlement if they knew about the Confidential Agreement. I have witness to this statement from both Barbara Williams and my wife Diane.

I hope that you will inquire about these practices and get back to me.

Sincerely,

David Tweden

Cc: 
Paul L. Grossi ‑ Director of Worker's Compensation Division 

Alaska Worker's Compensation ‑ Anchorage Office 

Senator Ted Stevens 

Senator Frank Murkowski 

Congressman Don Young 

Governor Tony Knowles 

EEOC 

Davison and Davison

The Alaska Bar Association


The draft Compromise and Release (“C&R”) Agreement attached to the employee’s letter read, in part:


. . . .

11. RELEASE OF CLAIM FOR FURTHER BENEFITS: In order to resolve all disputes between the parties with respect to travel expenses, compensation rate, or compensation for disability, regardless of whether the same be temporary partial, temporary total, permanent partial, permanent total, interest, penalties, medical costs or vocational rehabilitation compensation, the employer and carrier will pay to the employee the amount of 34,337.00 [THIRTY FOUR THOUSAND DOLLARS AND THREE HUNDRED THIRTY SEVEN DOLLARS] and $5,663.00 to Dr. Sobolesky in full consideration thereof.

The employee accepts this compromised amount in full and final settlement and in payment of all travel expenses and compensation, regardless of its nature, including costs, interest, penalties and disability compensation for past and future temporary partial, temporary total, permanent partial, permanent total, and vocational rehabilitation compensation, and past and future medical benefits which the employee might be presently owed or to which the employee might become entitled at any time in the future pursuant to the terms of the Alaska Workers' Compensation Act.

. . . .

12. RELEASE OF FUTURE LIABILITY: This agreement shall be enforceable in e same manner as an Order of Award of the Alaska Workers' Compensation Board and shall forever discharge the liability of the ‑employer, and their workers' compensation carrier, to the employee, and his heirs, beneficiaries, executors and assets, for all past, present and future compensation benefits shown in this Compromise and Release.

. . . .

15. EQUITABLE SETTLEMENT: It is agreed that there have been no representations by either the employer or the adjuster or any representatives thereof as to any rights or benefits to which the employee may or may not be entitled. It is further agreed that the employee has had the benefit of the Alaska Injured Workers' Alliance, that such agency has full informed David Tweden of the rights under the Alaska Workers' Compensation Act, that such agency has been involved in the negotiation of this settlement as outlined above.

. . . .

16. ENTIRE AGREEMENT: DAVID TWEDEN DECLARES THAT BY SIGNING EACH PAGE OF THIS AGREEMENT HE ACKNOWLEDGES THAT HE HAS READ, UNDERSTOOD AND AGREES WITH THE STATEMENT OF FACTS OF EACH

AGE OF THIS COMPROMISE AND RELEASE. DAVID TWEDEN further declares and represents that this release contains the entire agreement between the parties hereto and that he terms of this Compromise and Release are contractual and not a mere recital.

. . . .

APPROVED AS TO FORM AND CONTENT:

Shelby L. Nuenke‑Davison Attorney for Employer/Carrier

STATE OF ALASKA

THIRD JUDICIAL DISTRICT

1, David Tweden, being first duly sworn depose and state:

I am the employee named in this Compromise and Release. I have read and understand what is stated in this document. To the best of my knowledge the facts stated in his Compromise and Release are true and correct. I have signed this Compromise and Release freely and voluntarily for purposes of settlement.

David Tweden

SUBSCRIBED AND SWORN to before me this day of

2001 at Anchorage, Alaska.

NOTARY PUBLIC in and for Alaska

My Commission Expires:


The Confidential Agreement draft was also attached to the employee’s letter.  That document  read:

CONFIDENTIAL SETTLEMENT ACREEMENT AND GENERAL RELEASE

THIS CONFIDENTIAL SETTLEMENT AGREEMENT AND GENERAL RELEASE (the "Agreement") is entered into by David Tweden (hereinafter referred to as "Tweden"), and United Parcel Service (hereinafter referred to as "UPS").

RECITALS

A. Tweden has been employed by UPS as an air ramper in Anchorage, Alaska since 1998, but has been on medical leave due to a back injury since approximately September 2001.

B. Tweden filed two Notices of injury dated 5/8/00 and 12/11/00. Mr. Tweden filed a worker's compensation claim alleging compensation rate adjustment, time loss, PPI, vocational rehabilitation benefits, medical benefits, transportation costs and interest. The parties have entered into a Compromise & Release to resolve those claims, that the Compromise and Release is incorporated herein by reference.

C. Tweden and UPS wish to enter into an agreement to clarify and resolve any disputes that may exist between them arising out of the employment relationship, termination of the employment relationship, and any continuing obligations of the parties to one another following the end of the employment relationship.

AGREEMENT

NOW, THEREFORE, in consideration of the foregoing recitals and the mutual promises contained below, it is agreed as follows:

1. Resignation. Tweden hereby resigns his employment with UPS effective on the date of the approval of the Compromise and Release by the AWCB and upon receipt of his settlement monies from his workers' compensation claim..

2. Payment. Upon approval of the Compromise and Release in front of the AWCB and upon payment of workers' compensation settlement monies to Mr. Tweden, UPS shall pay to Tweden the sum of $1.00. Said $1.00 shall be paid within fifteen (15) days of the delivery of this Agreement appropriately signed by Tweden, to counsel for UPS.

3. Valid Consideration. Tweden and UPS agree that payment by UPS to Tweden of the amounts set forth in the Compromise and Release of $34,337.00 is not required by UPS policies or procedures or by any contractual obligation of UPS, and is offered by UPS solely as consideration for this Agreement.

4. General Release. Tweden expressly waives any claims against UPS, any of its subsidiaries, affiliates, partners, parent corporations, joint venturers, directors, officers or employees, and releases each of them from any claims that he may have in any way connected with his employment with UPS and the termination thereof.

It is understood that this release includes, but is not limited to, any claims for wages, bonuses, pensions, employment benefits, or damages of any kind whatsoever, arising from assertions of the following Potential Claims:

unpaid overtime compensation,

personal injury,

intentional and negligent infliction of emotional distress,

defamation,

breach of express or implied contract, and breach of the 

covenant of good faith and fair dealing,

wrongful discharge,

employment discrimination based upon sex, race, color, age, 

religion, national origin, marital status, pregnancy, parenthood, disability, or any other status,

sexual harassment.

All individuals, firms or corporations, who could be possible parties in any action arising out of the matters recited herein are released hereby as fully as though they were specifically listed and named herein.

5. No Admission of Liability. The parties agree that this Agreement does not constitute an admission of liability, breach of contract, violation of laws or improper conduct by UPS.

6. No Future Suits. Tweden represents that he has not filed any complaints or lawsuits against UPS with any court or administrative agency other than with the Alaska Workers' Compensation Board which has been resolved via a Board approved Compromise and Release. Tweden further agrees that he will not individually, or in concert with others, by virtue of judicial or administrative proceedings, of any kind whatsoever, make or cause to be made, acquiesce in, or assist in the bringing of any future action against UPS, or any of its subsidiaries, affiliates, partners, parent corporations and joint venturers, or any of their directors, officers or employees, for any claims, damages or other relief which relates in any way to his employment with UPS.

7. Confidentiality. Tweden agrees that he will keep the terms of this Agreement completely confidential, and that he will not disclose any information concerning this Agreement or its terms to anyone other than his immediate family, legal counsel, and/or financial advisors who will be informed of and bound by this confidentiality clause.

Tweden agrees that if he breaches this confidentiality provision, UPS shall be entitled to rescind this Agreement and recover all amounts paid to him pursuant to this Agreement. If it is necessary for UPS to bring legal action for breach of the confidentiality provision, Tweden also agrees that he will be liable for UPS's costs and attorney's fees necessarily incurred in enforcing this section.

8. Reemployment. Tweden agrees that he will not seek reinstatement or reemployment with UPS.

9. Entire Agreement; No Reliance on Representations of UPS. This Agreement sets forth the entire agreement between Tweden and UPS, with the exception of the agreement concerning his worker's compensation claim, and supersedes any and all prior agreements or understandings (whether or not in writing) pertaining to the subject matter of this Agreement. Tweden represents and acknowledges that in executing this Agreement, he does not rely and has not relied upon any representation or statement made by any officer, director, manager, agent, partner or representative of UPS with regard to the subject matter, background, or effect of this Agreement, except as expressly set forth in the text of this Agreement.

10. Governing Law and Forum Selection. This Agreement is made and entered into in the State of Alaska, and the laws of Alaska shall govern its validity and interpretation and the performance of the parties of their respective duties and obligations without regard to the principals of conflicts of law. In any suit, action or proceeding arising out of or relating to this Agreement, the parties irrevocably submit to the jurisdiction of any Court of the State of Alaska located in Anchorage, and waive any and all objections to jurisdiction that they may have under the laws of the State of Alaska or the United States.

11. Binding Effect. This Agreement is and shall be binding upon Tweden and UPS and their heirs, executors, administrators, legal representatives, successors and assigns, once the Alaska Workers' Compensation Board approves the Compromise & Release in the workers' compensation claim.

12. Severability. The provisions of this Agreement are severable, and if any part of it is found to be unlawful, unconscionable or otherwise unenforceable, the other provisions of this Agreement shall remain fully valid and enforceable to the maximum extent consistent with applicable law.

13. Consulting with Attorney. Tweden acknowledges that he had the opportunity to consult with an attorney of his choice prior to executing this Agreement.

DAVID TWEDEN REPRESENTS AND AGREES THAT:

(i) HE HAS HAD A REASONABLE AMOUNT OF TIME TO CONSIDER THE TERMS OF THIS AGREEMENT;

(ii) HE HAS CAREFULLY READ AND FULLY UNDERSTANDS ALL OF THE PROVISIONS OF THIS SETTLEMENT AGREEMENTS AND RELEASE; and

(iii) HE HAS ENTERED INTO AND EXECUTED THIS SETTLEMENT AGREEMENT AND RELEASE WITHOUT DURESS OR COERCION FROM ANY SOURCE.

IN WITNESS WHEREOF, the parties hereto have duly executed this Agreement as of the date accepted by both parties hereto.

United Parcel Service  

David Tweden

By: 




By:

Dated: 



Dated:

ACKNOWLEDGMENT . . . .

On February 8, 2002, the employee copied the Board with a letter to the employer, claiming a penalty for bi-weekly PPI benefits the employer had reinstated, with a check for the period September 8, 2001 through February 1, 2002.  In a letter to the RBA on or about February 11, 2002, the employer withdrew its appeal and requested the RBA to reinstate the employee's reemployment benefits.  On February 15, 2002, the employer's attorney, Ms. Davison, copied the Board with a letter to the Division of Insurance, disputing the allegations in the employee's letter of January 29, 2002.  On February 20, 2002, attorney Trena Heikes filed an entry of appearance to represent attorney Davison.

In a prehearing conference on February 22, 2002, the panel chairman, sitting as the Board Designee identified the issues in the employee’s claims, and set a hearing, as follows:


. . . .

Issues:

As in Prehearing Conference Summary of 10/29/01

Also:
The employee’s 1/31/01 Workers' Compensation Claim is amended to include the issues raised in the employee's letters of 2/4/02 and 2/8/02:

1.  
Frivolous and unfair controversion – AS 23.30.155(o) - attempt to coerce the employee and to mislead the Board concerning a proposed settlement of the employee's claims in a C&R and a Confidential Agreement.  This issue arises under AS 23.30.155(o), but evidence related to AS 23.30.012, 8 AAC.45.160, AS 23.30.250, AS 23.30.247, and AS 23.30.030(7) may be relevant. 

2.
Penalties – AS 23.30.155(e)

And: 


3.
Fraud or misrepresentation by the employer - AS 23.30.250(b) (issue added at the request of the employee during the course of the prehearing conference).

Defenses:

As in Prehearing Summary of 10/29/01

Also:
Letter of employer’s attorney, dated 2/15/02.

Discussions:

The Board Designee/Chairman Walters stated the Board has specific responsibilities under AS 23.30.012 and 8 AAC 45.160 to review and evaluate settlements of workers' compensation benefits.  The Board has an independent interest in meeting these statutory and regulatory responsibilities, and an independent interest in the integrity of its proceedings.  On its own motion it set the issues raised in the employee’s letters for a hearing on 3/13/02, pursuant to 8 AAC 45.074[.070](b)(3).  Those issues are: 

1.  
Frivolous and unfair controversion - attempt to coerce the employee and to mislead the Board concerning a proposed settlement of the employee's claims in a C&R and a Confidential Agreement.

2.
Penalties

Ms. Heikes asked which controversion the Board considered frivolous and unfair.         

Mr. Walters stated the Board has not determined there was a frivolous and unfair controversion, but the parties’ letters raised and discussed the issue.  Mr. Walters noted the employer controverted all claimed benefits, including reemployment benefits and PPI, on 6/7/01.  The employer additionally persisted in resisting the employee's reemployment benefits until the employee's allegations became public.  The Alaska Supreme Court has long held that resistance to benefits is a controversion-in-fact, Arant & Brown.  The controversion in question would involve the period from the notice of controversion document filed on 6/7/01 through the time of the continued resistance to the payment of benefits following that date, until those benefits were recently restored.  This is a period of sustained controversion / resistance to the payment of the employee’s benefits, during which the employee has alleged the employer used unfair settlement practices to coerce him into waiving benefits. 

. . . .  

Ms. Heikes asked if the hearing on these issues would involve examination of the settlement negotiations between the parties, the employee’s allegations of fraud, or other possible issues.  She asked to know the specific issues to be decided in the hearing.         

Mr. Walters stated the Board has specific jurisdiction over the issue of frivolous and unfair controversion under AS 23.30.155(o).  The employee has raised questions of fraud, etc., in the documents he filed with the Board.  The Board does not have criminal jurisdiction, but evidence of violations of AS 23.30.250 could have a bearing on the Boards' determination under AS 23.30.155(o) – that is, evidence of an illegal action related to a controversion could be relevant to whether or not the controversion is frivolous and unfair.  The same principal would apply to allegations of discrimination in retention under AS 23.30.247, failure to comply with settlement requirements under AS 23.30.012 and 8 AAC 45.160, or failure to comply with provisions of the Act under AS 23.30.030(7).  So evidence concerning those, or similar, related issues under the Act could come up before the Board.  However, the issues to be decided by the Board in the hearing are whether there was frivolous and unfair controversion of the claim, and whether there are related penalties.

Mr. Tweden stated he wished to raise the issue of fraud or misrepresentation by the employer under AS 23.30.250(b).         

. . . .


In the February 22, 2002 prehearing conference, attorney Davison indicated she would withdraw from representing the employer and insurer.
  Subsequently, attorney Constance Livsey entered an appearance to represent the employer; and attorney David Floerchinger entered an appearance to represent the insurer.


Immediately preceding a prehearing conference on March 5, 2002, attorney Floerchinger filed a Petition for Specific Accusation; and attorney Livsey filed a Petition for Disqualification of AWCB Hearing Chairman and for Appointment of Neutral and Impartial Hearing Officer.  The Petition for Specific Accusation read:

Petition for Specific Accusation  3/5/02

Pursuant to AS 44.62.360, the employer and insurer seek through this petition a written statement of charges setting out in ordinary and concise language the acts or omissions with which the employer and insurer are charged, such that they can prepare a defense. Specifically, the employer and insurer seek a statement from the Board as to what Acts or omissions, by either the employer or insurer or both, are thought to be "unfair settlement practices to coerce [the employee] into waiving benefits." (Prehearing Summary of 2/22/02 Conference, page 2) . Further, the employer and carrier seek a statement regarding what unfair or frivolous act is alleged to have occurred when the employer "persisted in resisting the employee's reemployment benefits," after a controversion on a Board‑prescribed form on 6/7/02.

Finally, it appears that the Board is going to look to the Unfair Claims Settlement Practices Act, AS 21.16.125 to determine what occurred here and whether or not that amounts to a frivolous or unfair controversion under AS 23.30.155(o). Since the Unfair Claims Settlement Practices Act contains specific allegations requiring frequency and practice, the insurer is entitled to specific allegations of violations. Not only is specific accusation in this regard required for due process, but depending upon the accusation, it could easily raise subject matter jurisdiction issues.


In a prehearing conference on April 4, 2002, the parties stipulated to having the Petition for Specific Accusation decided on the basis of the written record on April 17, 2002.  We met with a two-member panel, a quorum of the Board,
 to consider this petition on April 17, 2002.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW

I.
APPLICABILITY OF THE ADMINISTRATIVE PROCEDURE ACT

Sec. 44.62.330. Application of AS 44.62.330 ‑ 44.62.630. (a) The procedure of the state boards, commissions, and officers listed in this subsection or of their successors by reorganization under the constitution shall be conducted under AS 44.62.330 ‑44.62.630. This procedure, including, but not limited to, accusations and statements of issues, service, notice and time and place of hearing, subpoenas, depositions, matters concerning evidence and decisions, conduct of hearing, judicial review and scope of judicial review, continuances, reconsideration, reinstatement or reduction of penalty, contempt, mail vote, oaths, impartiality, and similar matters shall be governed by this chapter, notwithstanding similar provisions in the statutes dealing with the state boards, commissions, and officers listed. Where indicated, the procedure that shall be conducted under AS 44.62.330 ‑ 44.62.630 is limited to named functions of the agency. 

. . . .

(15) Alaska Workers' Compensation Board, where procedures are not otherwise expressly provided by the Alaska Workers' Compensation Act

. . . .

Sec. 44.62.360. Accusation. A hearing to determine whether a right, authority, license, or privilege should be revoked, suspended, limited, or conditioned is initiated by filing an accusation. The accusation must

(1) be a written statement of charges setting out in ordinary and concise language the acts or omissions with which the respondent is charged, so that the respondent is able to prepare a defense;

(2) specify the statute and regulation that the respondent is alleged to have violated, but may not consist merely of charges phrased in the language of the statute and regulation; and 

(3) be verified, unless made by a public officer acting in an official capacity or by an employee of the agency on whose behalf the proceeding is to be held; the verification may be on information and belief. (§ 4 (ch 2) ch 143 SLA 1959)


The Alaska Administrative Procedure Act ("APA") specifically exempts its application from the Alaska Workers' Compensation Board when our organic statute, the Alaska Workers' Compensation Act ("AWCA"), contains express provisions addressing the subject.  Over 40 years ago, the Alaska Attorney General rendered an opinion specifically advising that our hearings are generally governed by the AWCA, not by the APA.   

This section [AS 23.30.135] and AS 23.30.115 cover much the same ground as … the earlier Administrative Procedure Act.  This would have been unnecessary if the intent had been that the Administrative Procedure Act should govern the procedure for hearings in workers' compensation hearings. . . .   The legislature intended the board to follow the separate and later set of statutory provisions in AS 23.30.005 - 23.30.270 [now AS 23.30.005 - 23.30.900] in conducting its hearings  . . . .


We have consistently followed this interpretation of the APA, conducting our proceedings under the AWCA, falling back on the APA only when our organic statute is silent.  Examples of the situations in which we proceed under the APA are uninsured employer investigations
 and petitions for recusal of a panel member.
 


The employer specifically requests that we proceed by filing an Accusation pursuant to AS 44.62.360.  Accordingly, we must determine (1) whether the provisions of the APA govern the procedure in this matter and, if so, (2) whether we should file an Accusation, and, if so, (3) what the content of the Accusation should be.

II.
DOES THE APA OR AWCA GOVERN THIS PROCEEDING?


The employee filed a Workers' Compensation Claim on January 31, 2001, in accord with AS 23.30.105 and our regulation at 8 AAC 45.050(b).  The employee filed a letter on February 4, 2002, complaining of the termination of his benefits, alleging he was being  "required to withhold information of grave importance from the Alaska Worker's Compensation Board"
 in order to receive compensation through the settlement, alleging "this is standard practice and is done with all U.P.S. employee settlements,"
 and alleging the employer engaged in "unfair, bad faith, and possible criminal claim settlement practices."
  On February 8, 2002, the employee filed a copy of a letter to the employer, claiming a penalty for recently-paid PPI benefits.


In a prehearing conference on February 22, 2002, the board designee interpreted
 the employee's February 4, 2002 letter as raising the issue of a frivolous and unfair controversion, under AS 23.30.155(o),
 and interpreted the employee's February 8, 2002 letter as raising the issue of penalties.
  In accord with 8 AAC 45.065(a)(1),
 these were identified as newly-raised issues in the Prehearing Conference Summary, and the employee's claim was amended to include these issues, under 8 AAC 45.050(e).
  The parties did not object to the board designee's identification of these issues, either during the prehearing or during the 10-day period
 provided at 8 AAC 45.065(d)(10).
  Pursuant to 8 AAC 45.070(b)(3),
 the board designee set
 the issues of frivolous and unfair controversion, and related penalties, for a hearing on March 13, 2002.


Notice for this hearing is governed by AS 23.30.110(c) and 8 AAC 45.060(c).  Procedure for the hearing is governed by AS 23.30.110(c)&(d);
 AS 23.30.135;
 AS 23.30.155(h). 
 If, after hearing the parties' dispute concerning these two issues, the board determines the employer's insurer frivolously or unfairly controverted the employee's benefits, under AS 23.30.155(o) the matter is to be referred to the Division of Insurance to investigate and determine if there has been an unfair claim settlement violation, under AS 23.30.125.


Based on our review of the record of this case and the relevant law, we find the AWCA and its related regulations provide express, comprehensive procedural and substantive law governing these issues.   Under AS 44.62.330(a)(15), we conclude the procedures of the APA do not apply.
  Accordingly, we will deny and dismiss the employer's Petition for Specific Accusation.


ORDER

The employer’s Petition for Specific Accusation, pursuant to AS 44.62.360, is denied and dismissed.


Dated at Anchorage, Alaska this     day of April, 2002.





ALASKA WORKERS' COMPENSATION BOARD







____________________________                                






William Walters,






     
Designated Chairman







____________________________                                






John A. Abshire, Member

APPEAL PROCEDURES


This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION


A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of DAVID E. TWEDEN employee / respondent; v. UNITED PARCEL SERVICE, employer; LIBERTY MUTUAL INSURANCE CO, insurer / defendants; Case No. 200025263; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this      day of April, 2002.
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Sherry Hood, Appeals Clerk
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� David Tweden letter, dated February 4, 2002.


� February 22, 2002, Prehearing Conference Summary, issued February 25, 2002.


� Ms. Davison filed a Notice of Withdrawal on February 27, 2002.


� AS 23.30.005(f).


� 1959 Op. Att'y Gen., No. 24.


� See, e.g., In re Ralph Ferris dba Checker Cab Co., 89-0205 (August 11, 1989)


� See, e.g., Stark v. Stark Lewis Co., 93-0111 (May 6, 1993)


� David Tweden letter, dated February 4, 2002.


� Id., attached January 29, 2002 letter to the Division of Insurance.


� David Tweden letter, dated February 4, 2002.


� Concerning the board's duty to fully inform unrepresented claimants of their procedural and substantive rights under the statute, see, e.g, Richard v. Fireman's Fund Insurance Co., 384 P.2d 445 (Alaska 1963).


� AS 23.30.155(o) provides: "The board shall promptly notify the division of insurance if the board determines that the employer's insurer has frivolously or unfairly controverted compensation due under this chapter.  After receiving notice from the board, the division of insurance shall determine if the insurer has committed an unfair claim settlement practice under AS 21.36.125."


� AS 23.30.155(e).


� 8 AAC 45.065(a)(1) provides, in part: "At the prehearing, the board or designee will exercise discretion in making determinations on (1) identifying and simplifying the issues . . . ."  


� 8 AAC 45.052(e) provides, in part: "Amendments.  A pleading may be amended at any time before award upon such terms as the board or its designee directs. . . ."


� Attorney Heikes did file a Prehearing Conference Summary modification request on an unrelated point during the 10-day period.


� 8 AAC 45.065(d)(10) provides, in part: "Within 10 days after service of a prehearing summary … a party may ask in writing that a prehearing summary be modified or amended by the designee to correct a misstatement of fact or to change a prehearing determination. . . ."


� 8 AAC 45.070(b)(3) provides: "If the board or designee determines a hearing should be scheduled even though a party has not filed an affidavit of readiness for hearing, the board or designee will give notice of the hearing in accordance with AS 23.30110 and 8 AAC45.060(e)." 


� The Prehearing Conference Summary of February 22, 2002 indicated the board designee determined the board has an independent interest in the resolution of the issue of the employee's claim of a frivolous and unfair controversion of this case.  We find the subject matter of the employee's allegations and attorney Davison's responses bear on the fundamental nature and integrity of our reviews of C&Rs under AS 23.30.012, and on our hearing process.  We concur that this dispute should be heard and resolved in the most expeditious manner possible. 


� At the request of the parties, this hearing was subsequently rescheduled to June 5, 2002.  8 AAC 45.074(b).


� AS 23.30.110(c) provides guidance for the procedures preceding and following a hearing; and AS 23.30.110(d) governs the hearing procedure.  More detailed guidance is contained in 8 AAC 45.070.


� AS 23.30.135(a) provides, in part: "In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . ."


� AS 23.30.155 (h) provides: "The board may upon its own initiative at any time in a case in which payments are being made with or without an award, where right to compensation is controverted, or where payments of compensation have been increased, reduced, terminated, changed, or suspended . . . make the investigations, cause the medical examinations to be made, or hold the hearings, and take the further action which it considers will properly protect the rights of all parties."


� We note, even if the APA (and not the AWCA) could be applied as the controlling law in this matter, an Accusation filed by the agency under AS 44.62.360 would not appear to be an appropriate procedure.  The allegation of frivolous or unfair controversion was made by the employee, not the agency, and the agency has no evidence regarding this allegation outside of the employee's and attorney Davison's letters.  Although, as noted above, the dispute between the parties involves an issue in which we have an independent interest, our interest is in the resolution of the dispute, not in the prosecution of one or the other party's version of the facts or possible interpretation of the law.  The board will hear the dispute between parties.  Additionally, AS 23.30.155(o) does not give the board authority to "determine whether a right, authority, license, or privilege should be revoked, suspended, limited, or conditioned" (AS 44.62.360), but simply imposes a ministerial duty for the board to refer its findings to the Division of Insurance.  The Division of Insurance, not the board, has the authority to investigate and possibly initiate substantive proceedings under AS 21.36.125.


� Concerning the substance of the issues and defenses raised, as a courtesy to the employer's new attorneys, we direct their attention to the letters filed by the employee on February 4, 2002 and February 8, 2002, and to the letter filed by the employer's then-attorney on February 15, 2002.  We also note that Ms. Heikes (the attorney speaking for the employer's then-attorney) in the February 22, 2002 prehearing conference spent considerable effort exploring the possible scope of evidence which may be relevant to the allegations in the employee's letters.  Through her questioning, Ms. Heikes also clarified what jurisdiction the board does, and does not, have concerning the matters raised by the employee in his letters.  This information is preserved in the Prehearing Conference Summary for the conference on February 22, 2002.  
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