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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

JAN L. HANSON, 

                                                   Employee, 

                                                            Applicant,

                                                   v. 

WAL-MART,

                                                  Employer,

                                                   And 

INSURANCE CO OF STATE PA,

                                                  Insurer,

                                                            Defendant(s).

)
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)
          FINAL DECISION AND ORDER

        AWCB Case Nos.  199827478, 199921343
        AWCB Decision No. 02- 0079 

         Filed with AWCB Anchorage, Alaska

         on May 2, 2002


On April 11, 2002, in Anchorage, Alaska, we heard the stipulation and joint request of the parties for an order approving the employee’s partial payment of attorney’s fees and legal costs.  Attorney Steven Constantino represented the employee.  Attorney Robert Griffin represented the employer and insurer (“employer”).   We began the hearing on this case with a two-member panel, a quorum of the Alaska Workers’ Compensation Board under AS 23.30.005(f).  However, shortly after the hearing began the third panel member assigned to hear this case, Mr. S. T. Hagedorn, arrived and was present until the completion of the hearing.  Subsequent to the hearing, the designated chairman obtained the agreement of both parties for Mr. Hagedorn to participate in the deliberation and subsequent decision of this case.  We closed the record at the conclusion of the hearing on April 11, 2002.


ISSUE


Shall the Board approve the employee’s partial payment of attorney’s fees and legal costs, in accord with the terms of a stipulation between the parties?


BRIEF SUMMARY OF THE EVIDENCE AND CASE HISTORY

The employee argued the merits of her claim before the Alaska Workers’ Compensation Board (“Board”) on August 21, 2001.  The Board issued its Final Decision and Order on September 20, 2001.  Hanson v. Wal-Mart, AWCB Decision No. 01-0182 (September 20, 2001) (“Hanson I”).  In Hanson I, the employer was ordered to pay attorney’s fees in the amount of $16,146.50 and legal costs of $158.88.  The employer appealed Hanson I to the Alaska Superior Court (Case No. 3AN-01-11010 CI).  While the case was pending before the Alaska Superior Court, the parties entered into a Compromise and Release Agreement (C & R). One of the terms of the C & R was payment by the employer of $12,000 for attorney’s fees and legal costs.  The Board approved the C & R on January 17, 2002. 

The employer did not timely pay the full $12,000 of attorney’s fees and costs under AS 23.30.155, and did not obtain an injunction to stay its payment obligation.  As a result, the employer was subject to a penalty under AS 23.30.155(f) for the late payment of Mr. Constantino’s fees and costs.  The employer forwarded the penalty payment directly to the employee. 

On February 28, 2002, the employee and her attorney both filed affidavits with the Board.  On that same date, the parties also filed a joint stipulation with the Board seeking to allow the employee to pay the full amount of the statutory penalty payment she received from the employer ($1,556.25), to her attorney as a partial payment of attorney’s fees and legal costs.   


The employee’s affidavit read, in pertinent part:

3) As a result of Mr. Constantino’s representation and legal work on my behalf the Board issued a final decision and order awarding me additional benefits and ordering the employer to pay my attorney a reasonable attorney’s fee of $16,146.50 and $158.88 in legal costs. Hanson v. Wal-Mart, AWCB Decision No. 01-0182 (September 20, 2001)….

6) On January 9, 2002, I signed a “Compromise and Release Agreement” in which I agreed to release my claims against the employer under the Alaska Worker’s Compensation Act, except future medical and related benefits in return for the payment of $12,800.  In order to reach this compromise agreement with the employer my attorney agreed to reduce the amount of fees he would receive from the employer to $12,000….

7) On January 31, 2002, I received correspondence from Wilton Adjusting Service containing a check drawn on the account of the Insurance Company of the State of Pennsylvania in the amount of $12,800 in payment of the settlement proceeds.

8) Upon my information and belief, on January 31, 2002, Mr. Constantino also received a check drawn on the account of the Insurance Company of the State of Pennsylvania, but only in the amount of $5,775.01.  Also on my information and belief, on February 5, 2002, Mr. Constantino received a second check for the payment of attorney’s fees in the amount of $6,224.99.

9) Mr. Constantino has informed me the employer’s attorney has represented to him that the employer has acknowledged that it did not pay the full amount of his attorney’s fees in accordance with the terms of the January 17, 2002 Compromise and Release Agreement and AS 23.30.155(f), and has further agreed to pay a 25% statutory penalty ($1,556.25) on the $6,224.99 in attorney’s fees that were not timely paid.

11)  I am aware that to effect the January 17, 2002 settlement of my claims with the employer Mr. Constantino agreed to compromise a claim for more than  $20,000 in unpaid attorney’s fees and costs ($16,305.38 awarded by the Board and $3,970.03 incurred in appellate litigation) for $12,000.  I have not paid Mr. Constantino any portion of the approximately $8,000 in attorney’s fees and costs incurred in my case, which the employer refused to pay as part of the settlement of my claim.  Mr. Constantino has assured me he does not intend to seek payment of the aforesaid unpaid attorney’s fees and costs from me.

12) I understand that the employer’s $1,556.25 penalty on the late payment of attorney’s fees will be made payable to me.  I also understand that under the Board’s current decisions I am probably legally entitled to retain this windfall for my own use and enjoyment.

13) It is my firm wish and intention to pay the employer’s $1,556.25 penalty for late payment of attorney’s fees to my attorney Steven Constantino for the following reasons:

a) I am very satisfied with the legal work and representation he provided to me and the results he was able to achieve for me;

b) I agree with the Board’s finding that $16,146.50 was a reasonable fee for the legal services Mr. Constantino provided to me through August 2001;

c) Mr. Constantino agreed to compromise the amount of attorney’s fees he was due from the employer to $12,000 in order to effectuate a settlement of my claims that was acceptable to me.  I do not believe that $12,000 fully compensates Mr. Constantino for the legal work he performed and the results he achieved on my behalf;

d) All other persons, companies and agencies who provided services to me or the opposing parties in connection with this claim, except my attorney, were entitled to receive prompt payment for their services on an hourly or as-delivered basis and further, had rights to withhold their services and/or pursue collection actions if payment was not promptly made at or near the time the service was performed.  This includes my doctors, the employer’s doctor, the SIME doctor, other medical providers, the reemployment specialists, the court reporters, the adjuster, and the defense attorneys.  Only my attorney was required to wait for months until all the legal work in the case was concluded, the Board had entered a final order awarding me [sic] additional benefits to me, and the Board had awarded or approved the payment of attorney’s fees, before he could lawfully receive any remuneration for his work;

e) Unlike the situation where a penalty may be due from an employer for failure to timely pay an employee’s medical providers or to pay an employee compensation, my legal and financial interests were not directly harmed by the employer’s failure to timely pay my attorney’s fees awarded by the Board in the Compromise and Release Agreement because I had already received the full benefit of the services my attorney had provided me and I had collected all monies due me from the employer.  Only my attorney, Mr. Constantino, was directly harmed by the employer’s actions. 

f) The penalty for the failure to timely pay my attorney’s fees would come as a windfall to me.  In light of the fact that Mr. Constantino was willing to compromise his claim for attorney’s fees from the employer in order to effectuate a settlement of my claims for me, I believe it would be unjust for me to retain a windfall penalty rather than to pay that penalty to the only person directly harmed by [the] employer’s violation of the Act, in this case my attorney, Mr. Constantino.

g) I desire to have the Board approve my payment of the penalty the employer will apparently pay me for its failure to timely pay attorney’s fees to Mr. Constantino, to partially compensate him for the difference between his reasonable attorney’s fees and the amount he agreed to accept from the employer to effect the settlement of my claims.


The employee’s attorney also filed a stipulation in our Anchorage office on February 28, 2002.  It read, in  part:

5. On January 17, 2002 the Board approved and filed the parties’ Compromise and Release Agreement in which Ms. Hanson agreed to waive her claims for past due benefits and certain future benefits from the employer (reserving her entitlement to future medical and related benefits under the Act) in return for the payment of $12,800.  The respondent further agreed to pay employee attorney’s fees and legal costs of $12,000.

7. On the fourteenth day after the approved C & R was filed in the offices of the Board, January 31, 2002, I confirmed that my client Ms. Hanson received a check for the full amount of the settlement proceeds due to her, $12, 800.

8. Also on January 31, 2002, I received correspondence from Wilton Adjustment containing a check drawn on the account of the Insurance Company of the State of Pennsylvania, but only in the amount of $5,775.01….

9. On the eighteenth day after the approved C & R was filed in the offices of the Board, February 5, 2002, I received correspondence from Wilton Adjustment containing a second check drawn on the account of the Insurance Company of the State of Pennsylvania in the amount of $6,224.99….

11. I advised Ms. Hanson that the employer had represented it would pay a 25% penalty ($1,556.25) under AS 23.30.155(f) for its failure to timely pay $6,224.99 in attorney’s fees.  I further advised my client that in a recent decision [Brown v. Gamble Construction Co., AWCB Decision No. 01-0207 (October 17, 2001), aff’d AWCB Decision No. 02-0013 (January 25, 2002)] the Board announced that penalties on the late payment of an attorney’s fees award are payable to the employee.

12. I had previously advised my client that I would not attempt to collect from her the more than four thousand dollar difference between the attorney’s fees the Board had awarded in its decision and order and the attorney’s fees and costs the employer had agreed to pay in the C & R.  Nor would I seek payment from my client of the attorney’s fees incurred in defending the respondent’s administrative appeal of the Board decision and order.

13. My client told me that in her view the penalty should be paid to the party who suffered the harm from late or deficient payment.  Since the penalty in this case does not result from a denial of benefits or payments due to her and she has already received all the legal services to which the penalty relates, she views her entitlement to the penalty as a windfall.

14. My client advised me in light of all the foregoing facts she wishes to pay the penalty she would receive from the respondents in the amount of $1,556.25 to the law offices of Steven Constantino to partially compensate it for a portion of the Board awarded attorney’s fees the respondents refused to pay in the settlement of the employee’s claims.


Finally, a stipulation between the parties was filed in our Anchorage office on February 28, 2002.  The relevant paragraphs read as follows:

3) On January 17, 2002, the Board approved the parties’ Compromise and Release Agreement in which Ms. Hanson agreed to waive her claims for past due benefits and certain future benefits from the employer (reserving her entitlement to future medical and related benefits under the Act) in return for the payment of $12,800.  The employer further agreed to pay the employee’s attorney, fees and legal costs totaling $12,000.

8) Without admitting liability under AS 23.30.155(f), the employer has nevertheless agreed to pay the employee a sum equal to 25% of $6,224.00, the portion of the $12,000 in attorney’s fees awarded to the employee’s attorney in the CR [sic] that was paid after January 31, 2002.  On February 9, 2002 the employer issued a check payable to the employee in the amount of $1556.25.

9) Based on the Board’s decision in [Brown v. Gamble Construction Co., AWCB Decision No. 01-0207 (October 17, 2001), aff’d AWCB Decision No. 02-0013 (January 25, 2002)] the employer paid the aforesaid penalty to the employee.

10) The employer does not oppose the employee’s petition under 8 AAC 45.180(c) for approval of the Board to pay her attorney the $1,556.25 the employee has received from the employer as aforesaid.


In response to the stipulation, this case was set for a hearing on the basis of the written record for April 11, 2002, in accord with 8 AAC 45.050(f).  However, due to the nature of the issue and the recent Superior Court decision in Brown v. Gamble Construction Co, Case No. 3AN-02-4272 CI (Alaska Superior Court, April 1, 2002), the Board believed it would benefit from hearing argument by Mr. Constantino, and the employer regarding this matter.  Thus, the Board requested the parties present oral argument regarding their stipulation and affidavits.  There was no objection to this request.


At the hearing on April 11, 2002, the employee’s attorney, Mr. Constantino, argued that penalties for late payment of attorney’s fees should be distinguished from penalties for late payment of medical treatment.  Mr. Constantino claimed that if a fee is not timely paid to a medical provider, the employee may be denied treatment, whereas, an employee’s attorney is not paid any fees until after the employee has received the award.  Therefore, the only party prejudiced by a late payment is the employee’s attorney.  He argued the Superior Court decision in Brown was persuasive, claiming the Superior Court obviously did not agree with the Board that the penalty should be paid to the employee.  Additionally, he argued doctors have rights of collection and the right to withhold service, which an employee’s attorney does not have.  He further argued an employee’s attorney is not made whole by the time value of money because he may have rendered legal services years before receiving his fees.  Thus, there is no harm to an employee if the attorney’s fee is not paid on time as there could be if a physician’s fee is not paid on time.  The employer’s attorney, Mr. Griffin, did not oppose Mr. Constantino’s request.  However, he did request the Board make a policy decision on this issue so that in the future an employer will know whether it should send the penalty payment directly to the employee, or to the employee’s attorney. 


FINDINGS OF FACT AND CONCLUSIONS OF LAW

I.   PENALTIES UNDER AS 23.30.155(f)


A.  Are penalties on late attorney’s fees “add on” compensation payable to the employee’s attorney?


AS 23.30.155(f) states in part, “if any installment of compensation payable under the terms of an award is not paid within 14 days after it becomes due, there shall be added to that unpaid compensation an amount equal to 25 percent of it.”  The statute does not provide to whom the penalty shall be paid.  Here, the employee and her attorney are requesting the penalty for late payment of attorney’s fees be paid to the employee’s attorney as a partial payment of attorney’s fees and costs.  The Board recently addressed this particular issue, and ordered payment of the penalty to the employee. Brown v. Gamble Construction Co., AWCB Decision No. 01-0207 (October 17, 2001) aff’d on reh’g, AWCB Decision No. 02-0013 (January 25, 2002), rev’d, Case No. 3AN-02-4272 CI (Alaska Superior Court, April 1, 2002).  In Brown, the Board analogized this situation to a physician’s request for statutory penalties on the late payment of medical benefits, and denied the parties’ stipulation.  The Board cited several prior decisions that ordered the payment of penalties for late paid medical benefits to the employee, instead of the physician.  See, e.g., Sutch v. Showboat, AWCB Decision No. 99-0249 (December 8, 1999); C. Thompson and D. Springhill, D.C. v. Sisters of Providence, AWCB Decision No. 99-0070 (April 1, 1999); and Zernia v. Tom Hillis d/b/a/Wolf Creek Outfitters, AWCB Decision No. 97-0250 (December 5, 1997).  


In each of those Board decisions, the Board interpreted AS 23.30.155 as requiring the statutory penalties on late-paid medical benefits be paid to the employee, rather than to his or her physician.  The Board decisions all relied in part on the Supreme Court’s decision in Childs v. Copper Valley Electrical Association, 860 P.2d 1184, 1191 (Alaska 1993), which held the term “compensation” under AS 23.30.155(b) and (e) included medical benefits.  The Childs Court stated its interpretation of the term “compensation” served important public policy goals as the penalty provision creates an incentive for the insurance carrier to timely pay an employee the compensation due.  Otherwise, a carrier could make promises to pay medical benefits and then breach them at will.  The Court went on to find Mr. Childs was entitled to interest and a 20 percent penalty on medical expenses the employer volunteered to pay but did not.  Although the question of who receives the actual penalty payment was not the issue in Childs, subsequent Board decisions have relied on this language in Childs and awarded penalties for late-paid medical benefits to employees.  None of these Board decisions have been challenged or reversed.


Although the Superior Court reversed the Board decision in Brown, we note that, similar to the present case, the position taken by the claimant’s attorney was not opposed in Brown.  As a result, the Superior Court Judge heard only one side of the argument.  In its Order of Remand, prepared by the employee’s attorney, the Court concluded the penalty for late payment of previously awarded fees should be made to the claimant’s counsel.  In making this determination the Court relied on the representation that attorney’s fees were “add on” compensation and therefore were distinguishable from medical benefits for purposes of the penalty provisions of AS 23.30.155. Brown v. Gamble Construction Co., Case No. 3AN-02-4272 CI (Alaska Superior Court, April 1, 2002).


The finding by the Brown Court that attorney’s fees are “add on” compensation appears to be contrary to the Alaska Supreme Court’s decision in Croft v. Pan Alaska Trucking, Inc., 820 P.2d 1064  (Alaska 1991).  In Croft, the issue was whether an employer is entitled to reimbursement for attorney’s fees paid to the employee’s attorney during the pendency of a Workers’ Compensation appeal, which was ultimately resolved in the employer’s favor.   The Court held the Alaska Workers’ Compensation Act does not permit an employer to recoup payments made to claimants or their attorneys, except by withholding future payments of compensation under AS 23.30.155(j).  Prior to making this determination, the Court specifically heard argument that attorney’s fees are additional, or “add on,” compensation.  The employer’s attorney had argued attorney’s fees do not fall within the definition of “compensation” because they are payable either “in addition to the compensation awarded,” or “out of the compensation awarded.”  The Court did not agree that attorney’s fees are a form of add on compensation, and expressly found the term “compensation” in AS 23.30.155(j) includes attorney’s fees.  The Court reasoned as follows:

…“Compensation” is defined in the Act as “the money allowance payable to an employee or the dependents of the employee as provided for in this chapter, and includes the funeral benefits provided for in this chapter.”  AS 23.30.265(8).   Alaska Statute 23.30.045(a) provides in part: “An employer is liable for and shall secure the payment to employees of the compensation payable under … [AS] 23.30.145….”  Alaska Statute 23.30.145 is the attorney’s fees provision in the Act, thus it follows that attorney’s fees are compensation in the context of employer liability…. (emphasis added)

Croft, 820 P.2d at 1068. 

 
Due to the fact the Court in Childs, found “compensation” to include medical benefits, and the Court in Croft, found attorney’s fees to also be “compensation,” the Board’s determination in Brown that attorney’s fees are analogous to medical benefits was correct. The fact that AS 23.30.265(8) defines “compensation” as “the money allowance payable to an employee…” (emphasis added), further supports the conclusion that penalties on late paid compensation should be paid to the employee.  In fact, if attorney fees were anything other than “compensation” as defined by Croft, no penalty would result under the unambiguous language of AS 23.30.155(f).


The employee’s attorney in the present case argues there is no harm to an employee if her attorney’s fee is not paid on time as there could be if a physician’s fee is not paid on time.  He distinguishes a late payment to a medical provider from a late payment to an attorney by claiming if a fee is not timely paid to a medical provider, the employee may be denied treatment. Additionally, he argues an employee’s attorney is the only party prejudiced by a late payment because he is not paid any fees until after the employee has received his award, and, attorneys are not made whole by the time value of money because the attorney may have rendered his services years before he actually receive his fees.  We are not convinced by these arguments.


AS 23.30.095(l) and (m) provides that an employee’s bills for medical treatment shall be paid within 30 days after the date they are received by the employer.  Whereas, pursuant to AS 23.30.145(a), attorney’s fees are not paid until they are approved by the Board. This is consistent with the fact that a medical provider expects payment for his services to be made without delay, while an employee’s attorney in Workers’ Compensation cases expects to be paid on a contingency basis, if at all, at the conclusion of the employee’s case.  Additionally, the Alaska Workers’ Compensation Act gives discretion to award a very generous legal rate.  This discretion was provided to account for the contingent nature of recovery in Workers’ Compensation cases.  Wien Air Alaska v. Arant, 592 P.2d 366 (Alaska 1979). 


The Board in Brown found there was little difference between a penalty derived from a late payment to a medical provider, and a penalty derived from a late payment to an attorney.  We agree, and find no grounds to depart from the Brown decision. 

B.  Is it in an employee’s best interests to pay her attorney a penalty she has received as a partial payment of attorney’s fees?  
The employee’s request to pay the full amount of the statutory penalty payment she received from the employer to her attorney as a partial payment of attorney’s fees and legal costs was submitted to us in the form of a stipulation.  8 AAC 45.050(f)(3) provides in pertinent part, “A stipulation waiving an employee’s right to benefits under the Act is not binding unless the stipulation is submitted in the form of an agreed settlement, conforms to AS 23.30.012 and 8 AAC 45.160, and is approved by the Board.”  We have previously determined that penalties are considered compensation.  See, Gazcon v. Peter Pan Seafoods, AWCB Decision No. 99-0174 (August 13, 1999).  We therefore construe the statutory penalty payment as a benefit to the employee.  In this case the employee is attempting to waive her benefit of the penalty payment through a stipulation.  

We cannot approve the stipulation for several reasons.  First, 8 AAC 45.050 only permits the parties to stipulate to facts, not conclusions of law.  Second, it is not in the form of an agreed settlement.  Even if it were in the form of an agreed settlement, it does not conform to AS 23.30.012 and 8 AAC 45.160 because it is not in the best interest of the employee.  Furthermore,  8 AAC 45.160(d) requires the Board to review agreed settlements to determine if they are in accordance with AS 23.30.012, and are in the employee’s best interest.  AS 23.30.012 also requires the Board to review such documents to determine if they are in the employee’s best interest.  Additionally, during argument on this case, the employee’s attorney specifically asked the Board to decide if it is in the employee’s best interests for the Board to approve such a payment. 

Before making our determination as to whether the employee’s request in this case is in her best interest, we must note there is an alternative way we can evaluate this situation.  In Hanson I, the Board awarded attorney’s fees to the employee’s attorney.  While the case was pending on appeal, the parties entered into a Compromise and Release Agreement, which  suggests each side had at least some fear of losing their case on appeal. 

 The Compromise and Release Agreement came before the Board for approval.  The Board approved the Agreement, one of the terms of which was $12,000 in attorney’s fees.  The Board obviously determined this agreement was in the employee’s best interest. We also note, that the employee’s attorney was a signatory to the Compromise and Release Agreement. Now the employee and her attorney have submitted affidavits and a stipulation asking the Board to approve the employee paying the statutory penalty payment she received from the employer to her attorney as a partial payment of attorney’s fees and legal costs in this case.  Therefore, it appears the employee and her attorney are essentially asking us to modify the Compromise and Release Agreement with regard to our award of the employee’s attorney’s fees.  As a result, we have to examine this request using the best interest analysis of AS 23.20.012.  Thus, under either method of analysis, we must determine whether approval of the employee’s request is in her best interest.    


When an employee’s attorney argues he should be the one to receive a penalty payment due under the statute, and the employer’s attorney is indifferent
 about who should receive the payment, there is no one advocating for the employee’s best interest. The employee’s attorney is arguing for something that would be to the attorney’s benefit. Although the employee in this particular case wants to give the penalty payment to her attorney, not all clients may feel the same way.  This is a dilemma, because in many cases it may put the attorney at odds with his client.  Moreover, in all cases, it puts the attorney’s interests at odds with his clients. 



Here the employee wants her attorney to receive the penalty payment because she feels it would partially compensate him for the difference between the attorney’s fees he was awarded in the Board’s initial decision on her claim, and the amount he agreed to accept from the employer to effect the settlement of her claim. What she fails to realize is her attorney was willing to compromise his fees because he wanted to get the best deal for his client.  By doing so, he avoided the risk of losing the case on appeal, and at the same time guaranteed payment of his fees.  In other words, he compromised his fees because he felt it was in his client’s best interests for him to do so.  We are also concerned with some of the language in the employee’s affidavit.  In paragraph 11 she states:

I am aware that to effect the January 17, 2002 settlement of my claims with the employer Mr. Constantino agreed to compromise a claim for more than  $20,000 in unpaid attorney’s fees and costs ($16,305.38 awarded by the Board and $3,970.03 incurred in appellate litigation) for $12,000.  I have not paid Mr. Constantino any portion of the approximately $8,000 in attorney’s fees and costs incurred in my case, which the employer refused to pay as part of the settlement of my claim.  Mr. Constantino has assured me he does not intend to seek payment of the aforesaid unpaid attorney’s fees and costs from me.

Although we do not believe her attorney told her directly he could recover the $8,000 difference in attorney’s fees from her, the language in her affidavit certainly suggests she may have thought he could.  As a result, she may have felt compelled to allow him to have the penalty payment so he would not try to collect the additional $8,000 in attorney’s fees from her.  Even without such a discussion between attorney’s and their clients, employee’s who are unfamiliar with Workers’ Compensation law may always have a fear their attorneys could later seek payment from them. 


The employee and her attorney both claim this penalty payment would be a “windfall” to the employee.  (Affidavit of Ms. Hanson para. 12,13(f); April 11, 2002 argument of counsel.)  If this penalty is in fact a “windfall,” who better to receive the “windfall” than the injured employee?  As Professor Larson has noted, “The Workers’ Compensation system does not pretend to restore to the claimant what she has lost; it gives the claimant a sum which, added to her remaining earning ability…will presumably enable the employee to exist without being a burden to others.”  (Arthur Larson & Lex K. Larson, Workers’ Compensation Law, § 1.03[5], at 1-10 (2001).  If anyone in the Workers Compensation process should receive a “windfall,” it should be the employee.  It would certainly be in her best interest to receive any additional payment possible on her claim. 



The employee’s attorney argued for something that was clearly in his, and not his client’s best interest.  The employer’s attorney did not oppose the employee’s attorney’s argument.  This is not a surprise since an employer has to make the penalty payment regardless to whom it makes the payment, and because if they were to oppose the employee’s attorney’s argument they would potentially subject their client to additional attorney’s fees to the employee’s attorney.   Thus, the Board is left to look out for the employee’s best interest in this situation.  We find approval of this payment from the employee to her attorney is not in the employee’s best interest, and therefore deny her request as set forth in her affidavit. 


ORDER


The parties’ February 28, 2002 petition and stipulation is denied and dismissed.  



Dated at Anchorage, Alaska this 2nd day of May, 2002.





ALASKA WORKERS' COMPENSATION BOARD
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Suzanne Sumner, Designated Chairperson
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Andrew J. Piekarski, Member
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S. T. Hagedorn, Member

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of JAN L. HANSON employee / applicant; v. WAL-MART, employer; INSURANCE CO OF STATE PA, insurer / defendants; Case Nos. 199827478, 199921343; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 2nd day of May, 2002.

                             

   _________________________________

      






Shirley A. DeBose, Clerk

�








� As in Brown, the employer’s attorney may have been reluctant to pose an objection to the employee’s request as it could have been interpreted as “resistance” and subjected the employer to an additional attorney fee award.
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