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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

MICHAEL E. COAKER, 

                                                  Employee, 

                                                         Applicant,

                                                   v. 

NISEI CONSTRUCTION CO INC.,

                                                  Employer,

                                                   and 

EMPLOYERS INS CO OF WAUSAU,

                                                  Insurer,

                                                        Defendants.
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)
          FINAL

          DECISION AND ORDER

        AWCB Case No.  199729847
        AWCB Decision No. 02-0080  

         Filed with AWCB Fairbanks, Alaska

         on May 3, 2002

We are deciding the employee's petition for a finding of no workers’ compensation coverage on the basis of the written record. The employee is represented by attorney Cynthia Turner; Senior Case Manager George Youngclaus acted on behalf of the defendants.  We closed the record when we met in Fairbanks, Alaska on March 28, 2002 to consider this case, but then reopened the record to obtain additional documents concerning the employee’s workers’ compensation proceedings in Washington State. We closed the record again when we met on May 2, 2002.

SUMMARY OF THE EVIDENCE

The employee injured his back while working as a roofing foreman for the employer on a construction project at Fort Wainwright on July 21, 1997. The employee had deductions taken from his wages to cover Washington L & I insurance premiums, and he believed he was covered under the Washington State Workers’ Compensation Act. The employee is a Washington State resident and initially filed his claim with his employer in Washington State on October 13, 1997. Thereafter, on November 1, 2000 the Washington State Department of Labor & Industries denied him workers’ compensation benefits, stating that his workers’ compensation claim should have been filed in Alaska. An order denying a petition for review was issued on October 4, 2001. He then filed for benefits in Alaska on November 27, 2001.

Initially, the employee was told that Wausau was the employer’s workers’ compensation insurance carrier in Alaska, and filed his claim with Wausau. According to Case Manager George Youngclaus, however, Wausau’s coverage of the employer in Alaska did not begin until October 8, 1997. Our records confirm this coverage start date. The employee seeks a declaration that the employee has no workers’ compensation insurance coverage available to him in Alaska as a result of his July 21, 1997 injury.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.011 provides in pertinent part:

(b) The payment or award of benefits under the workers' compensation law of another state, territory, province, or foreign nation to an employee or the employee's dependents otherwise entitled on account of the injury or death to the benefits under this chapter is not a bar to a claim for benefits under this chapter; however, a claim under this chapter must be filed within the time limits set out in this chapter. If compensation is paid or awarded under this section 

(1) the medical and related benefits furnished or paid for by the employer under another workers' compensation law on account of the injury or death shall be credited against the medical and related benefits to which the employee would have been entitled under this chapter had claim been made solely under this chapter; 

(2) the amount of all income benefits paid or awarded the employee under another workers' compensation law shall be credited against the total amount of income benefits which would have been due the employee under this chapter had claim been made solely under this chapter; . . . .

(c) If an employee is entitled to the benefits of this chapter by reason of an injury sustained in this state in employment by an employer who is domiciled in another state and who has not secured the payment of compensation as required by this chapter, the employer or the employer's carrier may file with the board a certificate, issued by the commission or agency of the other state having jurisdiction over workers' compensation claims, certifying that the employer has secured the payment of compensation under the workers' compensation law of the other state and that with respect to that injury the employee is entitled to the benefits provided under that law. In that event 

(1) the filing of the certificate shall constitute an appointment by the employer or the employer's carrier of the board as the employer's agent for acceptance of the service of process in a proceeding brought by the employee or the employee's dependents to enforce the employee's or their rights under this chapter on account of the injury; 

(2) the board shall send to the employer or carrier, by registered or certified mail to the address shown on the certificate, a true copy of any notice of claim or other process served on the director by the employee or the employee's dependents in any proceeding brought to enforce the employee's or their rights under this chapter; 

(3) if the employer is a qualified self-insurer under the workers' compensation law of the other state, the employer, upon submission of evidence satisfactory to the board of the employer's ability to meet the employer's liability to the employee under this chapter, shall be considered to be a qualified self-insurer under this chapter; 

(4) if the employer's liability under the workers' compensation law of another state is insured, the employer's carrier, as to the employee or the employee's dependents only, shall be considered to be an insurer authorized to write insurance under and be subject to this chapter; however, unless its contract with the employer requires it to pay an amount equivalent to the compensation benefits provided by this chapter, its liability for income benefits or medical and related benefits may not exceed the amounts of the benefits for which the insurer would have been liable under the workers' compensation law of the other state; 

(5) if the amount for which the employer's insurance is liable under (3) and (4) of this subsection is less than the total of the compensation benefits to which the employee is entitled under this chapter, the board may, if it considers it necessary, require the employer to file security satisfactory to the board to secure the payment of benefits due the employee or the employee's dependents under this chapter; and 

(6) upon compliance with the preceding requirements of this subsection, the employer, as to the employee only, shall be considered to have secured the payment of compensation under this chapter.
AS 23.30.075 and .080 impose severe penalties on employers that fail to insure and keep insured employees subject to the Alaska Workers’ Compensation Act. Under AS 23.303050, liability for benefits continues, regardless of possible fault or negligence of a third party.  Under AS 23.30.110 and 8 AAC 45.050(c)(2) we may act on a petitioner's request if the opposing party does not object.  Based on 8 AAC 45.120, we rely on the documents in our file in making our decision.

We find the employer did not object to the petitioner’s request or ask for an opportunity to appear before us.  We find the employee was injured in the course and scope of his employment. Based on our review of the documentary record, however, it appears the employee did not file his claim within the statutorily required time period under AS 23.30.105. Therefore, subject to any tolling of the statute by the Washington State proceedings or other exceptions to the timeliness rules, we find his claim is not compensable under the Alaska Workers’ Compensation Act.  Accordingly, for purposes of complying with the employee’s request for an order finding no coverage under the Alaska Workers’ Compensation Act, we will issue an order. This decision may be modified if needed under AS 23.30.130.

ORDER

The employee’s claim for workers’ compensation benefits due under the Alaska Workers’ Compensation Act, relating to his injury of July 21, 1997, is denied due to his failure to file his claim within the time limits of AS 23.30.105. 

Dated at Fairbanks, Alaska this 3rd day of May, 2002.
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 Dorothy Bradshaw, Member


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of MICHAEL E. COAKER employee / applicant; v. NISEI CONSTRUCTION CO INC., employer; (uninsured) / petitioner; Case No. 199729847; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 3rd day of May, 2002.
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