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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	DONALD R. HAPPS, 

                                                   Employee, 

                                                            Applicant,

                                                   v. 

NUGENS RANCH,

                                                  Employer,

                                                   and 

PAULA INSURANCE COMPANY,

                                                  Insurer,

                                                            Defendants.
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	          FINAL

          DECISION AND ORDER

        AWCB Case No.  199820005
        AWCB Decision No.  02-0081

         Filed with AWCB Anchorage, Alaska

         on May 3rd , 2002



We heard the employee’s claim for benefits at Anchorage, Alaska on March 14, 2002.  Attorney Richard Harren represented the employee.  Attorney Constance Livsey represented the employer.  We kept the record open to allow the employee to file documentation of a Medicaid lien and supplemental affidavit of attorney’s fees.  We closed the record on April 9, 2002 when we first met after the additional documents were filed.  


ISSUES
1. Whether the employee is entitled to temporary total disability benefits (TTD) from October 27, 1998 through October 14, 1999, and December 16, 1999 through his date of medical stability.

2. Whether the employee is entitled to additional medical costs.  

3. Whether the employee is entitled to interest.

4. Whether the employee is entitled to attorney’s fees and costs.
  


SUMMARY OF THE EVIDENCE

The employee began working for the employer, an alcohol rehabilitation center in Palmer in June of 1998 as a van driver.  In its report of occupational injury or illness signed on September 18, 1998, the employer described the following details:  “Driver was driving back to Ranch when a person jumped from the van, resulting in a death.”  The employee also completed a report of occupational injury, signed on September 22, 1998 listing his injury as “Post Traumatic Stress Disorder.”  The employee described the following mechanism of injury:  “At approx. 14:00 hrs. I was dispatched to transport a new long term treatment client who became unstable and imposed a threat level that placed me in severe peril which resulted in client jumping from transport vehicle.  Client now deceased.”  


The employee testified primarily about his prior employment history in his January 28, 2002 deposition.  The employee testified briefly at the March 21, 2002 hearing regarding his experience with the client who jumped from the moving transport van, fatally injuring herself.  He testified the woman was agitated and adamantly did not want to begin rehabilitation; he decided he would pull over in Eagle River to call the Ranch to see how to proceed.  Before he could do so, the woman leapt from the moving van travelling 65 miles an hour, landing on the Glenn Highway.  He believes she was hit by a following motorist.  He testified he immediately tried to provide assistance to the woman, but there was nothing he could medically do for the client.  


Two days later, the employee returned to work transporting clients for the Ranch.  Upon his return to the Ranch his employer expressed concern over his presentation and suggested the employee see a psychiatrist the employer recommended.  Instead, the employee chose a psychiatrist of his own, David Holladay, from Charter North in Anchorage.  The employee continues to see psychiatrists and psychologists to treat his mental condition.  The employer had the employee evaluated by physicians of its choosing.  Disputes developed between the employee’s and the employer’s doctors.  Eventually, a second independent medical examination (SIME) was performed by Ronald Early, M.D., Ph.D.  In his October 29, 2001 report, Dr. Early summarized the employee’s injury and medical treatment through his evaluation of the employee for the SIME, as follows:  

On September 14, 1998, this man was working as a driver for Nugen's Ranch, a drug treatment center. A client of the center was being transported for her initial assessment at the center when she jumped from a moving vehicle resulting in her death. As a result, Mr. Happs has experienced psychological distress. Mr. Happs reports on the day of the incident he had been instructed to go to a cafe to pick up a client who was coming from Kodiak. He stated that she had been court ordered for treatment in Kodiak and had taken a ferry to the mainland and then hitchhiked to the Hong Kong Cafe where he had been instructed by his employers to meet with her and then transport her to the ranch. Along with him in the six passenger van were two other clients who were also being transported to the ranch for treatment.

Mr. Happs relates that when he arrived at the cafe the client was observed to be drinking an unknown beverage. As she was entering the van she was very angry and confrontational with him. However, once in the van she seemed to calm down. However, in the course of driving along the highway she began to harass the other two clients. He asked her to refrain from doing so at which time she became very confrontational with Mr. Happs. He attempted through various strategies to calm her down. He used humor, tolerance and some comments of a mild nature regarding expectations of behavior. He reports that this lady seemed to vacillate between being calm, argumentative and threatening. As he increasingly realized that she was not in good control, he considered whether he should stop and let her out along the roadway, or try to get her to the ranch where she could be dealt with in an appropriate manner. He felt responsibility for her safety which prompted him to keep her in the van and continue driving toward the ranch. However, she suddenly began shouting that she should jump and then without warning, as he was trying to stop the van she opened the door and jumped onto the highway. He says there was no lock on the door or any other way to provide any safety for the clients.

He immediately stopped the van. The other two clients were exceedingly emotionally upset and he was tom between monitoring their welfare and looking after the woman who had jumped. He decided to go back, along with the clients and check the welfare of the woman who had jumped. However, two emergency medical technicians in a passing car stopped and assumed responsibility for her care. He remained with the other two clients until police arrived and the investigation was complete. At that time he continued on to the ranch and stopped to telephone his employers about the incident. However, they were aware of the incident and he proceeded onto the ranch. He reports that the investigators at the scene determined that he was not at fault. However, he felt a great sense of responsibility and guilt.

He describes that two days after the accident he delivered another group of people by van, but was told when he returned to the ranch that he appeared to be "in a state of shock and that he should seek psychiatric care." He subsequently saw Dr. David Holladay at the Charter North Behavioral Health System. Dr. Holladay reported, on September 21, 1998, that this gentleman was experiencing acute stress disorder. He prescribed p.r.n. Xanax and had him return the next day to see a counselor at the Charter North Center. On September 22, 1998, Mr. Happs was evaluated by a therapist whose name is not decipherable on the progress note. The therapist reported that Mr. Happs was "numb" and was not effectively functioning. He complained of difficulty concentration, poor sleep and decreased appetite. On September 24, 1998 Dr. Holladay dictated a formal psychiatric evaluation report. He described Mr. Happs as being "clearly agitated", and experiencing intrusive recollections of the event, hyperarousal, avoidance and other nonspecific indications of acute stress disorder. Dr. Holladay concluded that this gentleman was not able to continue working at that time. He added Serzone to the medication regimen. Over the course of the following 9‑12 months Mr. Happs continued to be described as having multiple signs and symptoms of Post‑Traumatic Stress Disorder. He continued in treatment at the Charter North Counseling Center. Frequently he saw a counselor and in addition, continued to see Dr. Holladay, who continued monitoring and prescribed medications. During the 8‑9 months following the accident, Mr. Happs reported continuing agitation, nightmares about the accident, depression, anxiety, sleep disturbance, avoidance of the accident scene and other stimuli which triggered memories of the accident, and abdominal upset. Anxiety escalated and he was described as having panic attacks.

Dr. Holladay referred Mr. Happs for psychometric testing. He was evaluated by Melinda Glass, Ph.D. during May and June of 1999. She reported that Mr. Happs continued to feel extremely depressed and anxious about the accident with self blaming for the client's death. Records indicate that he had increasingly begun to take responsibility for the client's jumping, having discounted all attempts by others to convince him that he could not have prevented this accident. Dr. Glass reported that Mr. Happs indicated on written responses that he was having "hallucinations as well as bizarre ideation." (When Mr. Happs was questioned about this particular comment in today's evaluation, he denied experiencing any hallucinations or other unusual thoughts. He stated that he thought some of his responses in self reported tests reported to Dr. Glass may have been related to medications he was taking at that time). Dr. Glass continued in her report that when she asked Mr. Happs about the hallucinations and bizarre ideation he stated that he had been hearing voices which "say anything and everything reflective of my mood" and that these voices were male coming from both inside and outside his head. Mr. Happs admitted to Dr. Glass that his depression had worsened over the winter and that he was feeling "overwhelmed" and extremely anxious. He was avoiding all additional stress, including news, any movies which stimulated more anxiety. IQ testing revealed full scale of 108 which is in the high average range. However, Dr. Glass stated that the current psychiatric state could have reduced his true IQ. The MCNII‑111 and the NPAPI‑11 were described as consistent with depression, anxiety, thought disorder and somatic complaints. She diagnosed "Post‑Traumatic Stress Disorder (provisional)" and "Somatization Disorder (ruled out)." She also identified "schizo‑typal personality features" on Axis 11. She stated that it was important that this gentleman remain in a committed therapeutic relationship but that his suspiciousness might be an obstacle.

In June of 1999 Dr. Holladay reported that this gentleman would be starting a "EMT" program in mid-August. In July of 1999 Dr. Holladay recorded that Mr. Happs and his wife had met with Dr. Glass as well as other individuals involving the claim to discuss future care and claim management. He described that Mr. Happs had determined to discontinue services with Charter North Star Behavioral Health System (Dr. Holladay) and seek care with Dr. Geeseman in Anchorage. Dr. Holladay noted he did not agree with the change in treatment as he thought this might delay improvement. Medical records indicate that during the time Mr. Happs was under the care of Dr. Holladay he was treated with two benzodiazepines, Xanax and Klonopin. In addition, he was prescribed Serzone and Prozac (both serotonin specific medications).

Dr. Geeseman's first contact with the patient was on July 22, 1999. She reported that he was still experiencing flashbacks, guilt, avoidance, hyper‑arousal symptoms and depression. Dr. Geeseman noted the initiation of treatment with Mr. Happs for the diagnosis of Post‑Traumatic Stress Disorder. Her initial plan included some alternative medication management.

Shortly afterward, Mr. Happs was evaluated by Dr. Eugene Klecan, a psychiatrist in Oregon. Dr. Klecan conducted an evaluation for the state of Alaska. Mr. Happs related to Dr. Klecan that he had continued to experience Post‑Traumatic Stress Disorder symptoms since the time of the initial incident. He described to Dr. Klecan some of the same unusual sensory experiences and vague descriptions of hallucinations that he had previously described to Dr. Glass. Dr. Klecan reported that Mr. Happs reported an interaction with the nurse case manager (Barbara Briggs) where he felt she had suggested to him that he was somehow responsible for the client's death. According to Dr. Klecan, Mr. Happs felt that the nurse had "made him believe he had encouraged the woman to jump out of his van." Apparently, Mr. Happs gave Dr. Klecan the impression that he felt the nurse had implied that he was at fault and that this had disturbed Mr. Happs considerably, even increasing his sense of guilt and personal responsibility. Dr. Klecan concluded "His most probable current diagnosis is malingering." Dr. Klecan listed the reasons for his conclusion on page 16 of the July 20, 1999 report. These reasons included varying reports about psychotic symptomatology, differing understandings of the status of the marital relationship and various other questions about inconsistencies in psychosocial historical information and current status. Dr. Klecan stated "There is no reasonable medical or psychiatric explanation for this pattern of doublespeak, except a kind of pathological disregard for fact or truth." Dr. Klecan continued, "most cases of Post‑Traumatic Stress Disorder need no treatment at all and a large percentage of the remaining need little or no treatment to resolve within a matter of several weeks or a few months. In more prolonged cases, other factors enter in, such as chemical dependency, personality disorder and secondary gain, especially in the realm of litigation." Dr. Klecan formally diagnosed "malingered condition, more probable than not," "Post‑Traumatic Stress Disorder, resolved and no longer operating." He also diagnosed schizophreniform psychosis, chronic and pre‑existing" as well as "probable benzodiazepine habituation." He diagnosed "Personality Disorder, mixed type with passive dependent, passive aggressive and psychotic features (and/or pathologic falsification)." Dr. Klecan stated "Mr. Happs needs no further psychological treatments." He further stated "any further treatment will simply maintain his unnecessary disability beliefs and status."

Following Dr. Klecan's evaluation, the patient continued in treatment with Dr. Geeseman. On September 22, 1999, Dr. Geeseman responded to Dr. Klecan's psychiatric assessment. Dr. Geeseman reported that Mr. Happs was about "midway" through the abreactive phase of treatment for Post‑Traumatic Stress Disorder. She stated that prior to engaging in treatment in her office he had not had this component of the standard treatment for Post‑Traumatic Stress Disorder. In fact, she stated that this treatment was delayed to the extent that it had contributed to current status. Medication had been changed and at the time of the September report, this gentleman was taking doxepin 200 mg at night. All other medication had been discontinued.

Dr. Geeseman reported that these medications, including benzodiazepines and antidepressants (Prozac and Serzone) had been ineffective and had caused various complications and side ​effects. Her diagnoses were "Post‑Traumatic Stress Disorder" and "Major Depressive Disorder." She concluded that the major depression disorder was an outgrowth of Post‑Traumatic Stress Disorder. She disagreed with Dr. Klecan's conclusion regarding the resolution of Post‑Traumatic Stress Disorder. She also disagreed with Dr. Klecan's conclusions regarding "disproportional symptoms." In addition, Dr. Geeseman addressed questions raised in Dr. Klecan's report about violence. On page 5 of her report she gave her explanation for the issues Dr. Klecan raised regarding incidents with guns and other violent considerations. Overall she stated that information Dr. Klecan described was inadequate to fully understand and properly put into perspective those incidents. Overall, she disagreed with Dr. Klecan's conclusions and with the basis for his conclusions. Dr. Geeseman stated that Mr. Happs continued to make "great progress" and stated "it is regrettable that it has taken this long before he could do the work needed‑" She concluded, that he "should be able to return to work in the future."

By the middle of October 1999 Dr. Geeseman was reporting significant progress. She documented that Mr. Happs was submitting resumes and working on job applications. He discontinued medications on his own sometime around the second week of October 1999 and Dr. Geeseman reported a telephone call in which he stated that he was canceling all future appointments. She stated "maybe okay since he has dealt with issues, will need to watch. During that same week she documented that he had obtained a security job and was "feeling respected. "

On January 13, 2000, Dr. Geeseman reported that Mr. Happs had experienced a relapse and was restarting doxepin. She reported that he was depressed, doing little at home, uncomfortable leaving home, had been a failure at a return to work effort because of premature discontinuation of treatment and needed continuing treatment. She concluded that he was disabled from employment as a result of chronic Post Traumatic Stress Disorder.

On February 3, 2000, Mr. Happs was evaluated by another psychiatrist, Dr. David Telford. According to Dr. Telford's report, Mr. Happs discontinued treatment after Workers' Compensation "controverted his claim after sending him out of state for a second opinion. He then discontinued care with Dr. Geeseman as he had no funds to pay for this." He then decided to stop medications and "pull himself up by the bootstraps." Dr. Telford reported that it was around this time that he tried to resume work unsuccessfully. At the time of the evaluation Mr. Happs was taking doxepin 200 mg at night and Xanax I mg p.r.n. He was reported as anxious, depressed, and diagnosed with Post‑Traumatic Stress Disorder. Dr. Telford had concluded he had a general level of functioning at a global assessment of functioning of 50, consistent with a serious impairment. He recommended starting Zyprexa for "nightmares and flashbacks." In addition, he recommended continuing psychotherapy but noted there was no insurance coverage for such treatment.

Dr. Telford then initiated treatment which has continued to the present. Dr. Geeseman recorded that if he obtained disability he would be able to have " 12 M.D. visits per year. This is in Medicaid system and I would need to be a provider to use vouchers, I'm not."

Dr. Telford proceeded with treatment and it does not appear as if Mr. Happs ever saw Dr. Geeseman again. Records indicate that Mr. Happs saw Dr. Telford about once per month. In between visits with Dr. Telford, Mr. Happs saw a psychotherapist. Medication management consisted of Zyprexa 5 mg every morning and 20 mg at night, doxepin 200 mg at night, alprazolam 1 mg once or twice per day. Eventually, doxepin was discontinued and Wellbutrin was started. This dosage increased to 150 mg twice per day. From the time Mr. Happs initiated treatment with Dr. Telford in February 2000 until February 2001 there does not appear to be any reference in the monthly treatment notes of any kind of structured desensitization for anxiety related withdrawal from activities outside of the home. On February 20, 2001, Dr. Telford stated "We discussed ways to stay in the present and graded exposure to feared situation." He continued "He is still having marked difficulty leaving his house alone and we discussed gradually increasing outside exposures (by seconds) each day." The next month Dr. Telford recorded that Mr. Happs had been to a department store for the first time in two weeks and stated that Mr. Happs had been "making some significant improvement."

In April 2001 he saw Ellen Halvorson, M.D., another psychiatrist. She added Celexa to the treatment regimen up to 20 mg per day.

However, Mr. Happs continued treatment with Dr. Telford on a once per month basis for 20 minute sessions which included psychopharmacologic management. It appears from the records that since February of 2000 Mr. Happs' treatment has consisted of monthly medication management sessions with Dr. Telford, with the exception of two visits with Dr. Halvorson in April and May.

On July 12, 200 1, Mr. Happs was referred to Dr. Klecan for a follow‑up evaluation. At the time of that evaluation Mr. Happs was obtaining food stamps and living on income from medical assistance. At the time of Dr. Klecan's second evaluation Mr. Happs was taking Xanax, Advil, Zyprexa, Celexa and Wellbutrin.

Dr. Klecan documented that Mr. Happs revealed symptoms of a paranoid nature which resembled a schizophreniform disorder. Dr. Klecan stated those symptoms were not caused by Post‑Traumatic Stress Disorder and were "generally recognized to be pre‑existing, endogenous conditions which arise spontaneously and probably from heredity." Dr. Klecan also reiterated his diagnosis of a personality disorder which he stated "is life long and pre‑existing." Dr. Klecan also discussed the Post‑Traumatic Stress Disorder diagnosis. He reviewed the possibility that Mr. Happs' complaints of symptoms consistent with the DSM‑IV criteria could have been reinforced and/or derived as a result of multiple contacts with psychiatrists and therapists. He expressed some doubt as to the diagnosis and particularly to continued symptoms of Post​ Traumatic Stress Disorder. He concluded that Mr. Happs, even if he had Post‑Traumatic Stress Disorder originally had malingered a prolonged perpetuation of symptoms.

In addition, Dr. Klecan concluded that "aggravation or exacerbation of personality disorder by external trauma events is incoherent from a psychiatric perspective." He continued "personality traits "are not significantly affected for better or worse by new external events in adult life, including Post‑Traumatic Stress Disorder‑like traumas." Dr. Klecan did not recommend any additional treatment for conditions related to the accident, nor did he conclude that there were any permanent mental health residuals. He concluded "no restrictions were found with regard to work activities."

On October 23, 2001, Dr. Telford prepared a response to Dr. Klecan's second evaluation of July 12, 2001, reviewed above. Dr. Telford stated "there are underlying personality issues, but these are, I believe, overshadowed by Axis I pathology of Post‑Traumatic Stress Disorder and Major Depressive Disorder." He also stated "I do not believe he is malingering." In conclusion, Dr. Telford recommended "six to 12 months of regular psychotherapy with a clinician skilled in treating Post‑Traumatic Stress Disorder." Dr. Telford stated that "he believed that following such treatment Mr. Happs could improve significantly and return to work."

In today's evaluation Mr. Happs complained of chronic sadness and hopelessness with sleep disturbance, appetite disturbance and significant loss of libido. He stated that he was tired throughout the day and that he avoided being around people because he had no interest in social interaction. He described suicidal thoughts but no intent. He complained of poor coordination, impaired vision, tremors, numbness, headaches, tinnitus, as well as a variety of hyperarousal symptoms. In a questionnaire which he completed, he identified that he had experienced extensive symptoms consistent with catecholamine excess and hyperarousal syndrome common in Post‑Traumatic Stress Disorder associated with panic attacks and chronic anxiety. These consisted of cardiovascular symptoms, dyspnea, tightness in the throat, paresthesias, racing and disorganized thoughts with blank spells, startle reactions and sleep disturbance with nightmares. He also checked off paranoia and "hearing voices." He also responded on a check list that he had experienced paranoia, hearing voices and visions over the last three years. Because of the length of time available for the interview, it was not possible to explore the intensity, frequency, duration and impact of each of the numerous individual symptoms. Those symptoms, generally associated with catecholamine excess in Post‑Traumatic Stress Disorder are reported as "frequent and incapacitating by Mr. Happs. " The symptoms of disordered thinking including paranoia, hearing voices and visions are somewhat less incapacitating, as reported by Mr. Happs. Nonetheless, he reports that he worries about those symptoms and he has reached different conclusions at different times regarding what these symptoms mean to him and how they relate to his overall situation.

For example, when he reported paranoia he defined that as "scared of sleeping because of nightmares." When asked to describe issues about "hearing voices" he said that they are "horrific thoughts so different from me I don't think they are me. But no real voices are heard.”

He was asked to address a number of apparent inconsistencies documented in the medical records. These inconsistencies of documentation reflected information reported by various psychiatrists and examiners and are related to history of symptoms and treatment, psychosocial history, work history, legal history and general functional capacity. On each of those issues Mr. Happs was offered the opportunity to explain any misunderstandings, inconsistent reports or other issues which he thought might be important in clarifying the overall perception of the claim. In regard to the various descriptions about components of psychosis including auditory hallucinations, visual hallucinations, and paranoia, he explained that his perception of the voices, visions and suspiciousness varied from time to time depending upon the level of stress he experienced, the medications he was taking and his understanding of the way he was being asked to describe these situations. When read the specific comments regarding the various individual documents reviewed, it was not possible to derive from his explanations any clear picture of hallucinations or delusions of true psychosis.

When asked to explain inconsistencies about a report of marital conflicts, he minimized those.

The various reports regarding his early life history were also reviewed. Mr. Happs acknowledged physical discipline by his grandmother. He also acknowledged that she rejected him at the time of her death. When asked what he would say to a child to have him grow up exactly like him he stated "would not curse anyone with that." On the other hand, he describes himself as happy when he was little, a good cub scout, and said he had no regrets in the way his mother and grandparents raised him. That he had difficulties in school and was apparently in some classes for individuals who had emotional difficulties.

When discussing the various treatment providers, Mr. Happs says that Dr. Holladay was helpful initially. However, he felt that Dr. Holladay gave him medication which caused confusion, memory and thinking problems and sedated him. When evaluated by Dr. Glass, the psychologist consulted by Dr. Holladay, Mr. Happs complained that he felt the medications Dr. Holladay prescribed had given him a "chemical lobotomy." For that reason he changed to another psychiatrist, Dr. Geeseman. While seeing Dr. Geeseman he felt that he made significant progress, even dramatic improvement. However, approximately six weeks after starting treatment with Dr. Geeseman, Mr. Happs says he was told that his treatment and support from Workmans' Compensation had been terminated. He contends that the work with Dr. Geeseman was truly beneficial and that was what allowed him to return to work. Since changing from Dr. Geeseman to Dr. Telford, Mr. Happs says he has lost much of what he gained with Dr. Geeseman except for the positive benefits of the "abreaction" work.


As summarized by Dr. Early, the employee treated with medications and counseling with Dr. Holladay until July 19, 1999.  The employee testified that he did not feel that he was making any progress with Dr. Holladay and decided to change providers to Deborah Geeseman, M.D.  He first saw Dr. Geeseman on July 22, 1999.  At the request of the employer, the employee was examined by Eugene Klecan, M.D., on July 28, 1999, in Portland Oregon.  Dr. Klecan interviewed the employee for approximately one hour, and reviewed his medical record for approximately eight and one-half hours.  In his July 28, 1999 report, Dr. Klecan concluded in his “conclusions” section as follows:


As for his mental condition, his most probable current diagnosis is malingering.  This is the only psychiatric diagnosis I could reach within reasonable medical probability considering the preponderance of the medical evidence.  


Other various and sundry diagnoses have been entertained in the past.  But irrespective of past diagnoses, the only diagnosis I could reach now was that his current condition and claim is voluntarily maintained by and for the purposes of compensation of various kinds.  The medical and psychiatric evidence which led to this conclusion was the following.


Falsified history and interference with evaluation.  To a certain extent psychiatric diagnosis is based on a subjective narrative history given by a patient.  Accurate subjective history alone is necessary but insufficient for diagnosis;  and when the subjective narrative to us and to other doctors over the past year has been a bizarre sequence of self-contradictions.  To different doctors at different times, Mr. Happs has given the following:


A denial of any psychotic symptoms, versus at other times a revelation of extreme psychotic symptoms sufficient to indicate schizophrenia or other chronic psychosis.


A minimization and/or denial of marital violence versus at other times a revelation of extreme marital violence and physical threats against himself.


A portrayal of himself as virtually helpless and dependent on his spouse, versus at other times a revelation that his is or would be capable but for his spouse’s pressure.  


A portrayal of his childhood as benign and ordinary, versus at other times a revelation that he endured extreme physical abuse for years.


An impression if not explicit statement that he was no longer using addictive benzodiazepine prescriptions, versus at other times a revelation that he has continued to use such drugs in high doses up to the present (while his doctor believed he was off all such drugs).  


An accusation against nurse Barbara Briggs that she blamed him and cause him to decompensate with overwhelming guilt, versus statements by him self and in his records that nurse Briggs supported and absolved him, which he further portrayed at the time as greatly easing his mind and causing him to feel appreciation of her efforts.  


Etc.


There is no reasonable medical or psychiatric explanation for this pattern of doublespeak, except a kind of pathologic disregard for fact or truth.  This pattern of nonsensical self-contradiction is not characteristic of nor consistent with any variety of depression diagnosis or PTSD or stress disorder.  A picture does emerge of a passive gentleman, seemingly dominated and controlled by his spouse to a pathologic degree, in a codependency.  Yet given that he is himself the only one making these various statement, it has to be possible that even this impression is a kind of manipulation on his part, or on theirs.


Such contradictory narratives constitute an interference with reasonable diagnostic and treatment efforts;  and the production of confusing, false, self-contradictory history is one characteristic of a malingered condition.  We would also view as a kind of conjoined interference with his wife’s threats of legal action against all parties with reference to this IME in Portland.


Implausible history.  There are several implausibilities to Mr. Happs’ claim now.  The first such is the degree and duration of his claimed symptoms and disabilities when compared to the trauma event.  Some emotional shock and stress would have been expected, and some temporary anxiety.  But ordinary human beings are resilient and make adaptations to even terrible experiences.  Most cases of PTSD need no treatment at all, and a large percentage of the remaining need little or no treatment to resolve within a matter of several weeks or a few months.  In more prolonged cases, other factors enter in such as chemical dependency, personality disorder, and secondary gain, especially in the realm of litigation.  Mr. Happs’ claim to continuous and permanent disability to the point of ostensible incompetency in virtually all aspects of life is greatly inflated.  It rests on an idea of himself as a fragile piece of china that was irreparable shattered by the experience of 9-14-98, or alternatively by alleged statements from a case manager.  This china vase theory is a popular one with litigants and disordered personalities, but bears little or no resemblance to real people in real life.  


Also implausible is his claim to have no memory of events from the winter through the spring of 1999.  This appears to be a more recent idea of his, resulting in further confusion and obfuscation of his history and assessment.  This claim to lost months is also discomfirmed by medical records at the time which observed no such thing.  


Many things are possible, but we are asked to what is probable.  Neither of these claims by Mr. Happs are medically probable, by the preponderance of the evidence.  They are more probably disproportional exaggerations upon his original experience.  


Within a relatively short time after the tragic events of record, Mr. Happs was back to driving, eventually even driving past the scene of the fatality.  That history fits with the usual course of PTSD or acute stress disorder, with initial high anxiety gradually becoming manageable and then a return to more normal functioning.  What is not very plausible is Mr. Happs’ subsequent claim of catastrophic deterioration for no other apparent reason.  This is not well or probably explained by PTSD.  It is well explained by intervening secondary gain considerations, litigation interests, suggestion from others, personality difficulties, and habituation to benzodiazepine pills.


In summary, a malingered condition is medically probably when there is falsification of history and interference with diagnosis, along with subjective claims that are significantly disproportional to objective findings and historically implausible, and in the context of litigation and monetary compensation.  


The only other psychiatric diagnosis that would fit with the medical evidence would be a bizarre admixture of personality disorder, including pathological falsification, plus an undercurrent schizophreniform psychosis.  Such a psychosis might or might not be a follie a deux (i.e., delusional psychosis shared by two people, usually spouses).  Such a diagnosis here would by definition be neither caused nor worsened by a recent traumatic event, but rather lifelong as he at one point confessed.  But given the self-contradictions in his history, this alternative diagnosis is less likely.  If he does have such a psychotic and falsifying personality condition, it would not replace a diagnosis of malingering, it would only be an additional explanation or contribution to that malingering.


To diagnosis PTSD or stress disorder no in Mr. Happs’ case, it would be necessary to ignore or discount the evidence of false and self-contradictory statements by Mr. Happs, also the evidence for disproportional symptoms and the monetary secondary gain context.  This we cannot do from a position of neutrality.  


Dr. Klecan continued, concluding the employee is medically stable by October 26, 1998, and he did not incur any permanent impairment as a result of the September 14, 1998 incident.  At page 20, Dr. Klecan concluded the employee does not need any further medical or psychological treatment related to the incident.  Dr. Klecan noted:  “But our primary opinion is that further treatment is now contraindicated, as it is in all contraindicated in all cases of malingering, and additionally because treatment based on a theory of work causality will now be counter therapeutic to his personality disorder, worsening rather than improving.”  Dr. Klecan testified consistent with his report in his March 7, 2002 deposition.  Based on Dr. Klecan’s report, the employer controverted all benefits on September 3, 1999.


In response to Dr. Klecan’s report, Dr. Geeseman provided a follow up evaluation on September 22, 1999.  In this report at page 4, Dr. Geeseman noted: 


In July 1999 Don was sent for an evaluation to Eugene E. Klecan, M.D., who basically found there to be nothing wrong with Don except that he was a pathological liar and malingering to get benefits from the system.  The report is quite lengthy but I did not find a listing of symptomatology that would rule in or out Post-Traumatic Stress Disorder, Depression, Anxiety, etc.  Dr. Klecan stated that most PTSD resolves without treatment;  I cannot agree with this statement.  Most Acute Stress Reactions may resolve with little or not treatment, as long as the individual is able to come to terms with the incident or receive some education and/or debriefing regarding the incident.  This allows the individual to recognize his abnormal symptoms and begin a normal reaction to an abnormal event, to look at what he needs to do to take care of himself, get support, sort out, take action to allow the healing process to occur.  Not all individuals are able to do this for self and if it is not provided from an outside source, the reaction will turn into a disorder;  and if not resolved, will become a chronic disorder, PTSD.  Many well-meaning employers provide some supportive counseling services to individuals who have been through a trauma, but general support, well-wishing, affirmations, and cognitive redirecting will too often not effect a resolution but only provide a temporary assistance;  then the individual will need to seek more intensive treatment later to aid in resolution.  


Don does have a unique personality.  He is quite intelligent, knows many things, but sometimes has his own way of describing things or uses descriptive terms in ways that do not fit the standard.  I do not see that there was an attempt to understand this in Dr. Klecan’s evaluation and these were misinterpreted as over reporting and being out of touch with reality.  Don was out of touch – with himself, his life, his usual way of mental functioning.  Given his personality, and given the angle from which police and security officers, etc. approach these kinds of situations and life in general, Don was trying the best he could, under the symptoms and the negative medication effects, to bring some sense to what was going on, both in his body and in his world.  The main thing that Don needed to bring sense to was the incident, but with it now partially suppressed and unresolved, he focused on the psychiatric disturbance.  Dr. Klecan felt that Don reported Disproportional symptoms.  If it is understood that Don is trying to say that something is wrong and if the examiner looks through the descriptions to the real underlying problem, then these statements about symptoms can be seen as disproportional statements, not disproportional symptoms. 


Don was reported as giving pat answers;  this was part of his blunted affect to keep the unresolved issues suppressed and to keep his emotions at bay.  It was reported that there were contradictory reports about family matters;  I have not had any contradictory reports except between what Don has reported and what was written in the previous therapy notes.  There have been gun incidents, but once the whole story is known, these were not violent episodes between family members.


Dr. Klecan felt that Don was stable once he was able to resume driving in a few days following the incident.  The ability to drive after this kind of incident has no indication of recovery.  It is a sign of strength that the individual can carry on with as many usual activities as possible.  The trauma in this incident was a death of another human being and did not have to do directly with driving. 


Dr. Klecan spent several pages of his report, summarizing treatment notes from the past psychiatric care.  Again I do not see anywhere in those notes that debriefing, CISD, or abreactive work specific to the incident was ever done with Don.


More rebuttal comments could be added.  It is hoped that by presenting a clear evaluation of Don, and his current progress, that these comments will suffice.  If more is needed, much more could be added.  


Conclusion.  Currently, Don is making great progress in his healing process.  It is regrettable that it has taken this long before he could do the work needed.  However, there is no indication at this time that there will be any permanent nor partial disability from this event.  Don should be able to return to work in the future, very possibly the same type of work he has done in the past.  


In an October 11, 1999 telephone note, Dr. Geeseman noted the employee had called advising her that was sending out resumes and that he “felt he was pretty much finished up here.”   Dr. Geeseman noted that the employee was off his medications and that she didn’t think that the employee was quite done.  Dr. Geeseman advised the employee’s spouse on October 18 that she and the employee still needed to “close things up.”  An October 20, 1999 note from Dr. Geeseman indicates the employee had been off his medications for seven weeks and he was “doing well.”  This note also notes that the employee had returned to work and he is “feeling very good to be up, out and active again.”  On November 2, 1999 the employee left a message for Dr. Geeseman.  As summarized by Dr. Geeseman’s staff: 


Pt. Left detailed message in chart.  First of all he cancelled his 11/16/99 appt. and all other appts, saying he’s doing well, describing himself as a ‘happy camper’ and thanking Dr. Geeseman profusely for all of her help.  He said he just really appreciated her for solving his ‘God damn paradox’ and getting rid of Dr. Holladay’s “God damn dope.’  He’s going to do the best he can now to forget about last year and he said that if he has any problems in the future w/ any of his charges ‘committing suicide’ on him he’ll ‘certainly look up’ Dr. Geeseman or possibly a priest.  He’d like an invoice on what Northern invoice has or has not paid us so he can pay us.  He said he’s ‘flying high,’ has too much time to ‘be introspective.’  


In her January 13, 2000 note, Dr. Geeseman noted:  “Pt. Launched into work too quickly as I’d feared and then crumbled.”  The employee testified in his deposition, and at the March 21, 2002 hearing, that he relapsed and was actually worse after his trial return to work as a security guard.  On January 13, 2000, Dr. Geeseman started the employee on medications, and completed a disability form for the Alaska Department of Health and Human Services.  Dr. Geeseman referred the employee for follow up care with David Telford, M.D.  


The employee began treating with Dr. Telford on February 3, 2000.  In his initial evaluation, Dr. Telford noted in pertinent part: 


He was treated by Dr. Holladay and Jana Minor-Collins at Charter North Behavioral System for over a year.  He states that he felt ‘overmedicated’ and was treated with Prozac, Klonopin, Serzone, and alprazolam.  Psychological testing was done with Dr. Melinda Glass.  However, he does not recall the exact results of this.  As he became dissatisfied with his care there, he transferred to a Dr. Geeseman in Anchorage.  She tapered him off of Klonopin and treated him with Paxil and lorazepam.  This combination did not seem to work.  Eventually, she put him on doxepin and alprazolam, which seemed helpful. His Worker’s Compensation eventually controverted his claim after sending him out of state for a second opinion.  He then needed to discontinue care with Dr. Geeseman as he had not funds to pay for this.  He then decided to go off all of his medications and ‘pull myself up by the bootstraps.’  It was around this time that he tried to resume work unsuccessfully.


He notes after a number of family members had died when he was an adolescent, he began having emotional difficulties and became ‘accident prone.’  He was treated with psychotherapy for about three years from ages 13 to 17 and believes he may have been intermittently treated with Valium and Librium.  

. . . 


Mr. Happs was born and raised in California, and he notes he ahs no full siblings.  When he was 9 years old, a half-brother died of a heroin overdose.  He notes he was primarily raised by his grandparents, as his mother and father were separated and divorced when he was quite young.  He notes there were a number of deaths among his relatives, and by the sixth grade began having significant problems in school.  He was placed in a classroom for emotionally handicapped individuals.  He was to be mainstreamed in high school;  however, it was found that he had not been adequately prepared for this.  He did not graduate from high school but did eventually obtain a GED.  


At the age of 19 or 20 his ‘first love’ committed suicide.  She overdosed with alcohol and barbiturates.


He received training to become an electrician, and this has been primarily his occupation.  Several years ago, however, he came to realize that he no longer had the physical stamina to do this type of work, and he began going security work.  


He has lived in Alaska since 1981.  He has been married to his wife for 25 years, and they have two children, a son (age 20) and a daughter (age 18).


Mr. Happs is a cooperative, somewhat unkempt, gentleman.  He has difficulty making eye contact.  He was not able to tolerate waiting in the waiting room due to overstimulation from the children there.  He reports his mood is depressed and his affect is restricted.  His thought form is coherent and logical, and there are no perceptual disturbances.  His insight is fair.  His motivation appears adequate.  He denies suicidal or assaultive ideation or intent.  


Mr. Happs is a 48-year old gentleman who appears to be suffering from Posttraumatic Stress Disorder.  He has been sensitized to trauma due to losses in his early life, including his girlfriend committing suicide.  


Dr. Telford recommended the employee continue with the medications prescribed by Dr. Geeseman (Doxepin and alprazolam), and he also recommended Zyprexa at bedtime to help with “nightmares and flashbacks.”  The employee continues to treat with Dr. Telford on approximately a monthly basis.  On April 5, 2001, the employee saw Ellen Halverson, M.D., from Dr. Telford’s office, who recommended the employee continue his medications.   Dr. Halverson diagnosed:  “Remains that of posttraumatic stress disorder, severe;  major depressive disorder.”  Dr. Halverson noted the employee was applying for Social Security Disability.  


At the request of the employer Dr. Klecan re-evaluated the employee on August 18, 2001.  In his report Dr. Klecan answered several questions posed by the employer.  Regarding his diagnosis of the employee Dr. Klecan opined at pages 15 - 23:

Based on the current evaluation, Mr. Happs' current psychiatric diagnosis is the same as was communicated two years ago in our IME report dated 7‑28‑99. His principle diagnosis is basically two‑fold: a chronic personality disorder plus a malingered prolongation of a claim.

The basis for concluding a diagnosis of a malingered prolongation of a claim was explained in the psychiatric IME report of 7‑28‑99, particularly on pp. 15‑18 of that report. Today's evaluation confirmed those previous conclusions.

A diagnosis of malingering does not necessarily mean the individual set out to deceive anyone at first, only that an initial injury event sooner or later became an opportunity to act out a disability role indefinitely. There are a number of characteristics which distinguish a malingered claim. Some of these include vague and inconsistent history, evidence of non‑reliable subjective reporting in other areas, and symptoms notably disproportional to objective findings and/or to chronology of expected symptoms.  All have been present here.  Another red‑flag indicator is a history of early and expected improvement in PTSD symptoms, followed by a vague prolongation of a passive role of injured victim. Specifically a malingered prolongation of a claim is medically more probable than not when (as in this case) a claimant simply disappears from work for months, meanwhile seeming to avoid any communication with the employer.  Then confirming that he is no longer phobic or incapable of driving, and is able to recount the trauma history without emotional flooding. Then switching doctors, just as the doctor is beginning to look at non‑PTSD factors.  Then in spite of fleeting enthusiasms at to progress, retreats again from work for no very clear reason except vague statements of "can't handle it." And three years after the accident to be claiming to be as passive, helpless, frightened and non‑responsible as ever.

A diagnosis of personality disorder, otherwise known as a characterologic problem, was noted by his initial treating and consulting doctors, Drs. Holladay, M.D., and Glass, Ph.D. Specifically there seemed to be passive‑dependent and schizoid (or schizotypal) personality traits.  Those personality factors, by definition pre‑existing, cause individuals to act more passive‑helpless or avoidant or incapable than their true capacity.  Such personality factors are not caused or worsened by PTSD.  They are the underlying factors of motivation and preferred psychological comfort which lead individuals to cling, e.g., to roles of disability, long after actual recovery has occurred.

At some point in the history, various secondary gains and opportunities were in place for a claimant who is attracted to a comfortably passive lifestyle. Passive​-dependent individuals in general, especially those with past history of chemical dependency, also become quickly dependent, at least psychologically, on benzodiazepine‑like drug (e.g., Xanax, Ativan, etc); which only then worsens various cognitive symptoms, avoidant conduct, emotional anxiety, and dependency conduct, Very typically doctor and patient are ever verbalizing the dangers and harms of the benzo's and ever on the verge of doing without such drugs, yet curiously a year or two later the person is still taking them.

Today's psychiatric evaluation found once again as before a pattern of odd speech and thought, odd behavior, sometimes nonsensical statements and certainly noncredible statements, and a seeming entrenchment in a role of passive ineptitude. A diagnosis of schizotypal personality is warranted. But the claimant's various statements about psychiatric symptoms were so seemingly caged and contrived (either in their being revealed or conversely denied) as to be wholly non‑reliable. This means that an underlying psychotic illness is possible but from the evidence not medically probable.

To summarize the conclusion of this report, no significant change from our conclusions of 1999 were found, and his current psychiatric diagnosis is the following:

Axis I Syndromes: (1) Malingered PTSD condition, partial or entire;

(2) Probable benzodiazepine dependence;

(3) PTSD no longer present, resolved since1998.


(4) Schizophreniform psychosis undetermined ‑ neither confirmed nor ruled out (please refer to Axis II below).

Axis II Personality: Personality disorder of the mixed type, passive-​dependent and schizotypal (resembling chronic

schizophreniform psychosis, but with an Axis I diagnosis less than probable, due to non reliability of history).

Axis III Medical:  No condition diagnosed.

Axis IV Stressors:  Minimal to none (unchanged).

Axis V Level of Functioning: Obscured by motivational factors and secondary gains (unchanged).

Many individuals with pre‑existing personality disorder of a passive type have a strong preference to find psychological comfort in a passive role of sickness or injury. Once the psychological gratifications of the sick role are discovered and enabled or reinforced, the individual is loathe to give them up. As in this case, when a treating psychiatrist such as Drs. Holladay or Glass begin to see that personality factors are operating, and to address such factors, the subject claimant quickly moves on to find some other doctor.

There is generally speaking overlap between malingering and personality disorder. There is much evidence of chronic personality disorder here, in the claimant's spotty and marginal work record, lack of any clear career progress, odd patterns of speech and thought, behavioral quirks, and the number of strange ideas he reveals. If he is assumed a priori to be suffering a PTSD condition, the vagueness and oddities of his speech and thought may not be noted.  But if PTSD is not a priori medical assumption, and if instead we carefully look at what Mr. Happs says and does, it soon becomes apparent that he does not know what he is talking about with respect to PTSD. To the contrary his spontaneous choices of phrase and word are notably vague, global, self-​contradictory, sometimes bizarre, even nonsensical. Gross inconsistency and self‑contradiction has been noted in his complaints overtime.

Whether Mr. Happs has a bonafide psychotic or schizophreniform disorder I do not know. There is reason to doubt it, even though his oddities of speech and manner and thought are so apparent. His spontaneous descriptions of even his psychotic symptoms have a notably contrived or ambiguous quality, as if he is keeping an eye on the implications of his statements.

2. Is the 9‑14‑98 work injury still a substantial factor in his mental condition and need, if any, for treatment? To be a substantial factor under Alaska law, the 9‑14‑98 event must be so important that reasonable people would regard it as a cause of Mr. Happs' current condition and would attach a responsibility to it.

No, the 9‑14‑98 work injury is no longer a substantial factor in his mental condition and need for treatment now three years later. Mr. Happs early on recovered from any functional disability he had from the work events he had in 1998. He was no longer fearful of driving, if indeed he had ever been fearful. He resumed actual driving. He was no longer fearful of driving past the scene of the previous fatality, if indeed he had ever been fearful.  He resumed driving past the scene on a regular basis without symptoms.  His return to his usual occupation had already been unusually and unnecessarily prolonged, seemingly enabled simply by medical approval.  Only when insurance payments were stopped did he discover the motivation to return to activity at his usual occupation.  He was no longer disabled from working as a security guard, if indeed he had ever been disabled.  He did in fact return to working as a security guard.  Then after about three months he abruptly stopped. This was more than one year after the event of record. The stated reason for stopping was as vague as ever.

Now Mr. Happs has settled into a psychologically comfortable role of chronic mental patient.  But this is not the usual or expected course of PTSD, and is not well‑explained by any diagnosis of PTSD.  It is explained by personality factors and a medially enabled opportunity to act out. The cause of his current condition is a combination of personality characteristics plus secondary gains, plus volition/motivation for his present role.

3. Has Mr. Happs reached medical stability following the 9‑14‑98 work injury?

Yes. That was our conclusion and it was explained in our previous report two years ago, 7‑28‑99. There is no change in our conclusions in that respect, nor in the evidence supporting them. Mr. Happs remains medically stationary, and in our opinion has been medically stationary since our last IME. As stated and explained in our report of 7‑28‑99, he has been medically stable since 1998.

4. Does Mr. Happs have pre‑existing psychiatric conditions which were aggravated or exacerbated by the incident of 9‑14‑98?

He has pre‑existing psychiatric conditions of personality disorder and chemical dependency. But these were not aggravated nor exacerbated by the 9‑14‑98 incident.

The very concept of aggravation or exacerbation of a personality disorder by external trauma events is incoherent from a psychiatric perspective. Personality characteristics including personality disorder are fundamental, inherent, underlying, and pre‑existing factors. These personality traits and factors and motivations persuade or lead or attract a person to claim or act in certain ways.  Such traits or disorder are present throughout life, stable over time, but not necessarily displayed or acted out at all times.  They are not significantly affected for better or worse by new external events in adult life, including PTSD‑like traumas.  A trauma or injury of some kind becomes, for the subject with such personality problems, simply an opportunity ever after.

The same is true of chronic chemical dependency such as alcohol dependence.  Chemically dependent individuals are habituation‑prone individuals, and they usually, if not always, blame chemical usage on something external.  Accident events and the prescribing of addictive benzodiazepines to a previously addicted person merely becomes an opportunity for them to resume chemicals.  But it is not the accident event per se which does this, since no accident compels any doctor to prescribe or any subject patient to accept and use benzodiazepines. His choice to use benzo's, sometimes per the records even to seek them, and his subsequent resumption of such chemical usage, simply indicated a preference and decision in his part, and on the part of his prescribing doctors.

5. What, if any, further psychiatric or psychological treatment do you believe Mr. Happs should receive, and is the need for that treatment related to the 9‑14‑98 work injury?

None. He needs no treatment with respect to the 9‑14‑98 injury. Psychiatric and psychological treatments ongoing will continue to simply enable his disability status rather than to help him in any real sense.

6. Please respond, if appropriate, to the comments made by Dr. Geeseman in her psychiatric evaluation report dated 9‑22‑99, particularly at pp. 4‑6 where she issues a "rebuttal" to your report.

On p.4 of her rebuttal letter, Dr. Geeseman wrote that my 1999 IME found Mr. Happs to be a pathologic liar. Her charge in that respect was inaccurate and overstated. If you read my report, specifically p.18 third paragraph, I raised the possibility of pathologic lying but concluded that it was less than 51% probable.

On p.5 Dr. Geeseman's report did not find that my 1999 report listed any symptoms that would rule PTSD in or out. Her criticism in that respect makes no sense medically since it is not possible to list symptoms which rule‑out diagnoses and listing symptoms which would rule‑in a diagnosis is an unreliable and clinically naive approach, unless context and nonverbal evidence is kept in mind.  What Dr. Geeseman appears to be doing here was attempting to assert a symptom‑check list approach to diagnosis.  In that approach if symptoms are listed and matched up with criteria, the subject patient is granted to have whatever diagnosis the symptom list matches up with.  But no physician of my acquaintance makes diagnoses that way, it is on a number of grounds so unreliable.  It is an unreliable way of approaching diagnosis in all clinical settings, but is least reliable, indeed grossly misleading, in any context of disability or litigation.  In fact, any and all patients can and do misrepresent symptoms for a number of reasons, some innocent and some not so.

(b) Not that litigation context necessarily contradicts subjective symptoms, but in any context of litigation and contingency benefits, the patient's list of symptoms cannot be simply assumed reliable.  When abundant evidence exists of vague, self‑contradictory, implausible, unreliable history reporting is present (as in this case), the subjective symptoms cannot be simply matched up against a list of symptoms from a book. To do so is to invite grossly inaccurate diagnosis and the enablement of disability more than therapeutics.

(c) When symptom lists are used for diagnosis, the authoritative text for such use is DSM‑IV, yet other parts of DSM‑IV have overlooked.  I refer specifically to the cautionary remarks in DSM‑IV against using symptom checklists in just this way in any medical‑legal context.  Common sense would say the same, as do clinical psychiatric principles of neutrality and abstinence from advocacy.

On p. 5 the Dr. Geeseman report discussed at length the concept of acute stress reactions becoming a disorder requiring treatment. With those statements in general, I have no significant disagreement. But her more generalized discussion seems for the moment to have forgotten Mr. Happs' specific case ‑that he did indeed recover. He no longer feared driving, he no longer feared or reacted to driving past the scene, and he was able to recount all the details of the accident without emotional flooding.  Then he switched doctors at the very point when his doctor was wondering why he could not now return to work.  So the relevance of Dr. Geeseman's discussion of acute reaction versus disorder is not apparent.

Also on p. 5 the Dr. Geeseman report discussed the unique personality of Don, her patient.  But the discussion did not make a very clear rebuttal of the observations noted in detail in our previous IME report. Her referencing "Don's" communicating pattern as "not fitting the standard" seems to be a subtle disparagement of psychiatric diagnostics in general.  Of course such bizarre or nonsensical or self‑contradictory statements as Mr. Happs made do not fit the standard, if by standard is meant some common understanding of what is normal versus abnormal.  The Dr. Geeseman report seems to require nothing of her patient except that he "tried to say that something is wrong."  He is, for instance, apparently not expected to state a coherent, consistent story, nor to explain contradictions in his statements, nor to tell the same story to various interviewers.  Nor is he apparently expected to explain how it is that he can now drive, visit the scene and discuss the accident, yet is somehow required to be viewed as disabled for as long as he says.  It appears that the treating doctor will do all of this for him.

The Dr. Geeseman report apparently perceives Mr. Happs to be out of touch with reality, but is sure, (how?) that this is not his usual way of mental functioning.  The report perceived that he is trying to "bring some sense" to what is going on both within his own body and "in his world," but it is unclear what is meant by all those vague statements.  Somehow the Dr. Geeseman report perceived that Mr. Happs, it is not clear how, was suppressing the accident.

Aside from the fact that suppression is actually a healthy thing for people to do, indeed is one of the five healthiest adaptive ways that people use to cope with adversity and get on with their lives, it is apparent that Mr. Happs was successful.  His alleged fear of driving, and of driving past the accident scene, and his ability to recount events all became normal even before he went to see Dr. Geeseman.  Unfortunately, it rather appears from her rebuttal, that the doctor did not perceive how healthy and necessary is the ego defense adaptation of suppression, if indeed that is what is going on with Mr. Happs. Instead, the doctor apparently felt it incumbent to de‑suppress as it were.  And now today Mr. Happs remains in his own view as disabled as ever three years after the event.

The Dr. Geeseman report attempted to make a distinction between disproportional symptoms versus disproportional statements. I do not understand her point. Mr. Happs made disproportional statements and in the process disproportional symptom claims.  Disproportional in the sense of being variously suggested‑sounding, vague, sometimes omitted, extreme beyond anything resembling PTSD, and mysteriously prolonged or resurgent long after resolved.  Disproportionality, whether of statement or symptom, at the very least means that the individual's statements cannot be taken as reliable nor assumed to support a diagnosis of PTSD simply because he once upon a time experienced some trauma.

The Dr. Geeseman report, still on p.5, vaguely glossed a number of the contradictions which had previously come to light by the time of our 1999 IME report. But those records and the contradictions stand, and were not specifically controverted by the Dr. Geeseman letter. It appears that the doctor was attempting to explain away anything or everything which did not fit with the diagnosis of victim status and PTSD. As an independent examiner, I am not free to do that.

The Dr. Geeseman report was unconvinced that Mr. Happs' resuming driving was any indication of recovery at all.  The Dr. Geeseman report was unconvinced that Mr. Happs' claim of injury, which occurred while he was driving 60 mph and because he was driving 60 mph (rather than stationary) had anything directly to do with driving. Yet in what other way would recovery from alleged PTSD be manifest, except by resumption of such activities.  Those activities were previously and subsequently linked by Mr. Happs himself to the event of record.  This appears to be another instance of a treating psychiatrist losing sight of the bigger picture and ignoring or discounting actual real objective evidence in favor of highly subjective, intuitive perceptions or projective imagining.

The Dr. Geeseman report, still on p. 5, reiterated her opinion that one year of treatment (i.e., by Dr. Holladay) before her did not constitute treatment specific to Mr. Happs' condition. Which argument might make a little sense if under her care Mr. Happs had remained off benzodiazepines which had been blamed on his first psychiatrist, and/or if Mr. Happs had recovered actual functioning under Dr. Geeseman's care which he had not already recovered prior to seeing Dr. Geeseman.  And/or if her treatment methods had restored him to independent functioning.  But none of those things occurred‑ After a brief honeymoon of mutual good feelings, Mr. Happs was back on benzodiazepines. He had already recovered the ability to drive, etc., even before seeing Dr. Geeseman, but under her theories of diagnosis and care he was still to be considered somehow disabled, even though he could drive.  And Mr. Happs' return to work was not actually a direct result of Dr. Geeseman's theories or treatment, but a result of simple therapeutic claim closure by the insurance company.  If anything, this was in spite of treatment, since he discontinued visits to her immediately upon the claim closure.

On p. 6, the Dr. Geeseman report in 1999 was very optimistic and expecting no permanent residual impairments. The clinical reasoning exhibited in her rebuttals was linked to this optimism. Yet here we are two years later and Mr. Happs has claimed to be just as sick and disabled as ever, not withstanding the treatments of Dr. Geeseman and the optimistic prognosis. If anything, these results are evidence that the clinical ideas under which he has been treated for two years have been simplistic, and seemingly naive to the implications of the personality disorder diagnosis.

7. If you believe Mr. Happs is psychiatrically stable, does he have a ratable

permanent partial impairment as a result of the 9‑14‑98 work injury?

Mr. Happs has no ratable psychiatric impairment related to the work events of 1998. We found no ratable impairment in 1999 and no ratable impairment today.

8. What restrictions, if any, would you impose upon his work activities? Do you believe he is presently able to perform work and/or participate in reemployment activities within any limitations you might impose?

No restrictions were found. Yes, he is presently able However, as discussed in our previous report, he is also capable of passive aggressively sabotage of any efforts in which he is the passive recipient to earnest efforts which do not expect much from him. Our understanding and conclusions about his condition and in response to the questions in your covering letter of 6‑21‑01 were all previously addressed in our 7‑28‑99 report. My answers and explanations, and the reasonable basis for the probable conclusions made then were all discussed at some length. In today's report I did not wish to reiterate and quote verbatim from my 1999 report, nor did I see any purpose to be served in doing so.  But this second IME evaluation of Mr. Happs, as of now in 2001, found the same evidence and conclusions as before, with no basis for concluding any different from before. The psychiatric conclusions and opinions stated here as of 2001 have the same basis as our conclusions in 1999, and are not in any significant or relevant way changed.


Dr. Klecan testified consistent with his evaluation in his March 7, 2002 deposition, incorporated herein by reference.  As discussed above, Dr. Early performed an SIME based on the employee’s and employer’s physicians’ opinions on October 29, 2001.  In his “Summary and Conclusions” section, and his “Response to Questions and Recommendations” section, Dr. Early opined at pages 12 – 19:  

This gentleman's situation is extremely challenging. It is difficult to integrate all the information in the various documents and from the information provided in the evaluation interview. Some information appears to be overtly contradictory and yet, when asked to explain those contradictions Mr. Happs has produced a reasonable explanation. Considerable time and effort has been spent in attempting to sort through the information because there are two contradictory assessments of this gentleman's situation. His treating clinician, psychiatrist, psychotherapist and psychologist, have indicated that he suffers from Post‑Traumatic Stress Disorder with secondary depression and anxiety. They have all concluded that he has genuine psychiatric difficulties resulting from the psychic trauma of the client's death and that he has ongoing need for psychiatric medications and treatment. On the other hand, Dr. Klecan has firmly concluded that this gentleman is malingering. Dr. Klecan diagnosed "malingered Post‑Traumatic Stress Disorder condition, partial or entire" and "Post‑Traumatic Stress Disorder no longer present, resolved since 1998. " He concludes that there is no need for additional treatment and that Mr. Happs has deliberately prolonged the period of disability for purposes of malingering.

Treating health providers have an ethical responsibility to provide treatment for conditions presented to them by their patients.  They are not investigative physicians and are not fact finding or truth finding in the legal sense. Health care providers generally accept information provided by their patients and act accordingly in an attempt to improve the patient's health. This is particularly true in the field of mental health where the patient's perceptions, beliefs and presentations represent the motivation for coming to treatment. This is altered when there are legal issues or other secondary factors which may motivate treatment. However, treating health care providers cannot deny treatment based on their beliefs that someone may be motivated by factors other than seeking improvement in their health. On the other hand, forensic examiners do not have a duty to the patient to believe and respond to those perceptions presented by the patient. Rather, forensic examiners attempt to seek the truth and reach assessments and conclusions considering medical legal issues within their understanding. In addition, treating health care providers generally have extensive opportunities to talk with the patient, observe inconsistencies and presentation of information or symptoms and they can discuss at length many other issues which are impossible for a forensic examiner. Therefore, treating health care providers are generally thought to be in the best position to assess a patient's condition and treatment needs. The relatively brief time forensic examiners spend with patients offers the opportunity for apparent contradictions to go unexplained, for immediate counter transverse issues to affect the interaction and thus the direct interview process offers only a small window of opportunity to observe and question an individual. These examiners rely much more on extensive documents for careful review, integration and determination of the most meaningful overall assessment. In this particular case, Dr. Klecan's conclusions about malingering are particularly problematic because the proof of malingering represents a major impact on an individual's treatment, treatment coverage and ultimately, financial and personal outcomes. A diagnosis of malingering has a very significant gravity and carries grave responsibility. If there is evidence, such as a videotape of an individual performing acts which the individual has adamantly denied the ability to perform, this is incontrovertible evidence of deceit. If, however, a videotape reveals that an individual is participating in some kind of work‑like activity when that individual has been described as being incapable of full‑time work involving that activity, even this is subject to additional consideration. An individual might indeed be able to carry out work‑like activity for even an hour or two. A videotape would clearly demonstrate that activity but would not demonstrate the persons ability to do that on a consistent basis necessary for meaningful and gainful employment. Therefore, even hard evidence such as a videotape has to be reviewed very carefully in consideration of malingering unless there is clear untruthfulness. To reach a diagnosis of malingering based on secondary gain issues, appearances of exaggerated complaints are incapacitation and other less obvious and clear-cut evidence is less convincing. This is particularly of importance when one considers impact on an individual's life based on such a conclusion.

There is no doubt that this gentleman experienced a severe psychic trauma when a client he was transporting for a drug treatment program jumped from a fast moving vehicle which he was driving. The death of that individual certainly would qualify for the kind of trauma which has been described as underlying acute stress disorder and ultimately Post‑Traumatic Stress Disorder.

Mr. Happs' initial response to the event was that he was emotionally disturbed but attempted to continue work. In fact, about two days after the event occurred he attempted to drive a vehicle with additional clients involved. According to the information presented, his employers identified emotional distress and requested that he seek psychiatric care. This was not initiated by Mr. Happs. Subsequently, Mr. Happs was evaluated by Dr. Holladay, approximately one week after the incident. Dr. Holladay described signs and symptoms which were consistent with acute stress disorder. Dr. Holladay later adjusted the diagnosis to Post‑Traumatic Stress Disorder, consistent with the time frames for transitioning from an acute disorder to a chronic disorder. I can find no reason to question the diagnoses of Dr. Holladay. However, the treatment provided for this disorder was medication management by Dr. Holladay and psychotherapy by a master's level counselor. Dr. Holladay actually saw Mr. Happs every few weeks for brief visits and medication management.

Medication records indicate initial use of both Xanax and Klonopin both of which are effective in the treatment of the anxiety component of Post‑Traumatic Stress Disorder. As depression developed over time, as generally happens with unresolved Post‑Traumatic Stress Disorder, the antidepressant Serzone was added about two months later. The Serzone dosage appears to have been approximately 200‑300 mg per day. Currently, most psychiatrists would prescribe Serzone at a higher dosage for maximal therapeutic benefit. In January of 1999, approximately three months after starting Serzone Dr. Holladay changed the patient to Prozac. Thereafter, Dr. Holladay prescribed increasing dosages up to about 40 mg per day starting in May of 1999. This does represent a therapeutic level of Prozac in the upper range of treatment dosages. Dr. Holladay reported in March that the patient was acknowledging some mild improvement, approximately 10 days after the dosage of Prozac was raised from 30 mg to 40 mg. By the first of May Dr. Holladay reported that Mr. Happs was off of all benzodiazepines. Still is experiencing symptoms, however, and Dr. Holladay requested psychometric testing. In the early part of June, Mr. Happs had the discussion with Barbara Biggs, the nurse case manager. Following this discussion Mr. Happs expressed considerable emotional upset and he continues to focus on that discussion as precipitating increasing emotional distress. Regardless of the particulars and the facts regarding that discussion, he clearly perceives it as very stressful.  (Emphasis added). 

Shortly thereafter when he saw Dr. Glass, psychometric testing was consistent with anxiety and depression. It is also at this time in June of 1999 that Mr. Happs first began to describe some unusual thoughts described by Dr. Glass. She did not diagnose psychosis but indicated that these were typical of schizotypal personality.

However, between March and June, Mr. Happs had been described as gradually improving. In my opinion, the Serzone was likely minimally effective for Mr. Happs. The Prozac was likely to have been effective at the dosage prescribed and, if continued, would likely have resulted in continuing improvement. On the other hand, it is my opinion that the treatment of Post​Traumatic Stress Disorder requires intensive, comprehensive and well managed psychotherapeutic approaches in close combination with ongoing medication management. In my opinion, weekly psychotherapy with Dr. Holladay in association with ongoing pharmacologic management would have allowed for closer monitoring and ultimately a better therapeutic outcome. Weekly psychotherapy sessions with Dr. Holladay would have allowed for a brief time during each session to reassure Mr. Happs about medication issues, provide an opportunity for a stronger therapeutic relationship and would have provided the basis for cognitive behavioral psychotherapy strategies concurrent with medication management, all coordinated by the same individual. On the other hand, ongoing guided desensitization, desensitization in actual field experiences with a field technician and other kinds of cognitive behavioral strategies for reduction of sensitivity to phobic stimuli could very well be conducted by a therapist or technician under the weekly monitoring and guidance of the psychiatrist. The first year of treatment in acute stress disorder and Post‑Traumatic Stress Disorder is critical in the ultimate outcome. With Mr. Happs, because of the personality structure previously described, it is even more important in his treatment to have consistent, intensive and structured treatment. A focus on immediate efforts to minimize hyperarousal symptoms with immediate desensitization procedures and an early return to work at some kind of activity which would not result in increased anxiety would have been quite helpful.

The change from Dr. Holladay to Dr. Geeseman was likely a result of the lack of a strong and intensive therapeutic relationship as described above. As a result, Mr. Happs did not have confidence in the treatment process and elected to go to another psychiatrist. I agree with both Dr. Holladay and Dr. Klecan that continued treatment with the same psychiatrist (Dr. Holladay) would likely have been more beneficial in the long run.

The new psychiatrist, Dr. Geeseman, obviously was positive and encouraging in her initial sessions with Mr. Happs. This would have been the kind of interaction likely to produce optimism and enthusiasm. The change to doxepin reportedly decreased physical symptoms Mr. Happs had complained of Therefore the diminished side‑effects associated with positive and supportive encouragement for improvement no doubt were quite instrumental in the signs associated with early improvement.

In addition, I agree with Dr. Geeseman that abreactive discussion of events surrounding the trauma is important in treatment. The dramatic improvement during August and September is uncharacteristic of chronic Post‑Traumatic Stress Disorder. The treatment of Post‑Traumatic Stress Disorder requires continuing medication until symptoms are in remission for at least one year. Dr. Klecan stated "Mr. Happs' return to work was not actually a direct result of Dr. Geeseman's theories of treatment, but a result of simple therapeutic claim closure by the insurance company. If anything this was in spite of treatment since he discontinued visits to her immediately upon claim closure." The conclusion Dr. Klecan reaches is understandable and has merit. On the other hand, the first note about claim closure that is seen in the medical documents is dated September 13, 1999. He continued to see Dr. Geeseman for approximately six weeks thereafter. Following the last treatment session of October 20, 1999, Mr. Happs canceled subsequent appointments with the indication that he was "doing fine. " He had returned to work and was optimistic about future stability. Regardless of any issues about Dr. Geeseman's treatment the benefit of treatment or the various factors which influenced Mr. Happs' return to work, premature treatment of Post‑Traumatic Stress Disorder has an extremely high probability of resulting in relapse. Even if time loss was discontinued at the time Mr. Happs returned to work, treatment should have continued as part of the injury related condition for at least one year. Treatment could have been varied depending upon stability and successful return to work. However, return to work without benefit of continuing therapeutic assistance will result in a high probability of relapse.

Subsequently, Mr. Happs applied for and received public assistance with approximately 12 visits allowed for psychiatric contact per year (according to Dr. Geeseman). Mr. Happs then was referred to the Alaska Guidance Clinic where he was evaluated by Dr. Telford, a psychiatrist. Dr. Telford diagnosed Post‑Traumatic Stress Disorder and identified that Mr. Happs had continued to take doxepin 200 mg at night. Dr. Telford stated that this gentleman was continuing to experience a severe level of impairment as a result of the Post‑Traumatic Stress Disorder and needed ongoing medication and psychiatric treatment. He added Zyprexa at that time. Subsequently Mr. Happs continued treatment with approximately monthly sessions with Dr. Telford. In this situation I also conclude that the intensity of treatment was insufficient to result in any true therapeutic benefit. Even at this point, more intensive psychiatric management and more directed structured cognitive behavioral techniques associated with coordinated return to work, would have been a desirable approach. On the other hand, accepting Dr. Klecan's diagnosis of malingering, no treatment would have been necessary.

I cannot find justification to counter the combined diagnoses of three treating psychiatrists about the diagnosis of Post‑Traumatic Stress Disorder. In addition, each psychiatrist in turn continued to document Post‑Traumatic Stress Disorder and the need for ongoing treatment. I cannot agree with Dr. Klecan's conclusion that this represents a case of malingering.

On the other hand, it is my opinion that treatment would have been more productive if it had been more intensive, more consistent and had been under the guidance of one psychiatrist skilled in the treatment of Post‑Traumatic Stress Disorder. Three psychiatrists in a period of 17 months generally on a once per month basis is inadequate for the treatment of Post‑Traumatic Stress Disorder, even combined with any other kind of weekly counseling. It is not surprising that the treatment response has been as it has, despite the best efforts of those treating psychiatrists. I find no fault in their treatment. However, I would have recommended weekly psychiatric management by one psychiatrist throughout the treatment program for maximum probability of improvement. However, as is often the case in psychiatric conditions, optimal treatment may not be available. I have no way of knowing what was available or not available to those individuals involved in care. Certainly, Mr. Happs decision to leave Dr. Holladay's care was ill‑advised and was of his own choosing. The decision to leave Dr. Geeseman's care was not of his own choosing. The frequency with which he could have care by Dr. Telford appears to be related to a lack of coverage for treatment expenses.

Overall this gentleman has now suffered from Post‑Traumatic Stress Disorder over a period of three years without meaningful and substantial improvement.

I have carefully reviewed each of the issues raised by Dr. Klecan in support his diagnosis of malingering. Each of those issues he raises certainly has merit. However, even taken all together, it is my opinion that there is insufficient evidence to conclude that Mr. Happs is malingering.

I am of the opinion that Mr. Happs has a pre‑injury childhood and adolescent history, along with identified personality traits, which would predispose him to the development of Post‑Traumatic Stress Disorder, and to the subsequent treatment issues which have arisen. Mr. Happs is likely to respond to initial interventions by psychiatrists with enthusiasm and hope and this would address strong dependency traits. In addition, pre‑existing anxiety related personality traits would predispose Mr. Happs to a marked reaction to a psychic trauma and to perpetuation of those symptoms. Finally, the treatment plan as described above would likely have increased Mr. Happs' anxiety and doubts regarding his condition, his status, the probability of improvement and his ability to cope. An early and coordinated partial return to work effort with strong supportive psychiatric management might have yielded a different result. At this point, this is, of course, moot.

In my opinion treatment for Post‑Traumatic Stress Disorder is still indicated. However, it should be carefully coordinated with ongoing vocational efforts, concurrent partial return to work with adequate monitoring and structure to improve the probability of success. A return to work effort should be carefully structured on a daily basis to begin in a low stress environment, with a part time effort and gradually increase over time, in coordination with ongoing therapy. This would require a psychiatrist, and possibly a psychotherapist and vocational counselor all working in close coordination with unemployment circumstance. I doubt that formal academic training would be necessary or desirable. In fact, the most important consideration, in my opinion, is the structured progressive work plan with firm, supportive and well managed psychiatric oversight.

DSM IV DIAGNOSES

AXIS I Post‑Traumatic Stress Disorder, chronic, associated with secondary onset of Depressive Disorder and Anxiety Disorder. Both of these conditions are a component of Post‑Traumatic Stress Disorder and need not represent separate diagnoses. The anxiety occasionally arises to the level of panic attacks, although I do not make the diagnosis of panic disorder. This condition is causally related on a more probable than not basis to the industrial injury of September 14, 1998.

AXIS II Mixed Personality Disorder, with schizoid, depressive, avoidant and dependent personality components. At times the presence of mild delusions and hallucinations may be of sufficient magnitude to consider a diagnosis of schizotypal. personality. However, I am not prepared to formally make that diagnosis. The personality disorder, as described pre‑existed the industrial injury and is likely to become less problematic as the Post‑Traumatic Stress Disorder comes under better control.

AXIS III  No diagnoses.

AXIS IV Psychosocial stressors include unemployment, income of less than $600 per month, lack of intensive psychiatric treatment availability, inadequate social and therapeutic support system including vocational services.

AXIS V Global assessment of functioning presently is rated at 50 with serious impairment.

RESPONSE TO QUESTIONS AND RECOMMENDATIONS

1.  On a more probable than not basis this gentleman has a Post‑Traumatic Stress Disorder which is causally related to the accident of September 14, 1998.

2. In my opinion, residuals of that work injury remain a substantial factor in Mr. Happs' mental health condition and require additional treatment as described above.

3. The pre‑existing personality disorder pre‑existed the industrial injury. However, escalation to the level of schizotypal symptoms represents a temporary aggravation of the pre‑existing personality disorder and will likely resolve as the Post‑Traumatic Stress Disorder improves and a more normal lifestyle occurs.

4. The pre‑existing mixed personality disorder contributed to the vulnerability to the development of Post‑Traumatic Stress Disorder following the industrial injury. Because of the persistence of symptoms of Post‑Traumatic Stress Disorder, the personality traits identified prior to the injury have also become more problematic. That is, the personality traits contribute to the complications of treatment because of dependency, suggestibility, emotional over‑reaction, mis‑interpretations and doubts about treatment plans.

5. I recommend weekly psychiatric treatment to include at least one full session per week with concurrent medication management by a psychiatrist skilled in the treatment of Post​Traumatic Stress Disorder. This treatment should continue for at least one year at this level. Treatment should include, in addition, structured desensitization and other standard cognitive behavioral techniques. In addition, I recommend that psychiatric treatment be allowed only if Mr. Happs agrees to ongoing concurrent return to work efforts in a structured situation, monitored by the psychiatrist and the vocational counselor and with reasonable accommodation for his psychiatric condition. Psychiatric treatment should be provided by the same psychiatrist throughout the course of this treatment. Therefore it is important that Mr. Happs agree to a psychiatrist, and maintain consistency of treatment. Failure of Mr. Happs to comply with weekly psychiatric treatment, concurrent graduated vocational efforts, and desensitization would then constitute a lack of cooperation. Of course, this would be addressed on an ongoing basis by the treating psychiatrist. With this kind of intensive treatment plan, if there is no identifiable and significant improvement within six months, in my opinion this case should then be rated for closure.

6. I do not consider Mr. Happs' condition to be fixed and stable as per the above discussion.

7. Not applicable. 

     8. I do not recommend that Mr. Happs return to employment as any kind of commercial driver or in any law enforcement area where he is responsible for the welfare of others. While he may have been able to successfully engage in this kind of activity in the past, the Post‑Traumatic Stress Disorder and emergence of more problematic traits of his personality disorder indicate that he is not likely to successfully and reliably undertake such stressful circumstances. This would be particularly worrisome under any emergency or stressful occurrence.

I do believe he should be able to return to work as an electrician or in some related field, or as a building maintenance repair person (assuming he has the necessary skill). However, this return to work should be on a graduated and monitored basis as described above.

It is my opinion that Mr. Happs should and can eventually return to work on a full‑time basis given proper treatment and structure. However, even when he does return to work, treatment should be ongoing as described above, until he is considered fixed and stable. Return to work should not be synonymous with concluding that he is psychiatrically fixed and stable. That will be determined by psychiatric evaluation.

This has been a very complicated and difficult case to appropriately address. I hope that the conclusions I submit are helpful in management of this claim. Should you have any further questions or need for clarification please contact me.


The employee’s spouse, Martha Happs testified at the March 21, 2002 hearing regarding her observations of the employee and the difference between him before September 14, 1998 and the present.  She testified that the employee used to be very active and involved, and now does practically nothing.  She denied that they have any major marital problems, although admits that every couple has ups and downs.  She stated that at one time the employee’s dog had been wounded and she “put him down” with a revolver as they could not afford to take the pet to a veterinarian.  She categorized herself as an artist and testified she tries to augment the household income by selling her clay artwork at festivals and the Saturday Market.  


The employee argues his claim is and always has been compensable.  The employee acknowledges that the presumption of compensability does not apply;  we go straight to the preponderance analysis.   The employee asserts that Drs. Geeseman, Telford, and Early provide the evidence necessary to establish the preponderance standard.  The employee requests we award timeloss and medical benefits to September 3, 1999, the date the employer controverted all benefits.  


The employer argues the preponderance of the evidence supports a conclusion that the employee’s PTSD condition had resolved in 1998 and that it is no longer liable for the employee’s benefits.  The employer asserts the employee is a malingerer and has no motivation to return to work.  The employer argues that any time the employee is close to returning to work, he changes providers. thwarting any progress made towards a return to work.  Furthermore, the employer asserts the employee, although he has a low compensation rate of $137.60 per week, receives more money through workers’ compensation benefits than he made in many years in which he actually worked (according to the Social Security Itemized Statement of Earnings).  Lastly, the employer argues the employee’s counsel’s billing rate of $300.00 per hour for Mr. Harren, and $200.00 per hour for his associates, is excessive in light of their limited experience.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.395(17) provides:  



"Injury" means accidental injury or death arising out of and in the course of employment, and an occupational disease or infection which arises naturally out of the employment or which naturally or unavoidably results from an accidental injury; "injury" includes breakage or damage to eyeglasses, hearing aids, dentures, or any prosthetic devices which function as part of the body and further includes an injury caused by the wilful act of a third person directed against an employee because of the employment; "injury" does not include mental injury caused by mental stress unless it is established that (A) the work stress was extraordinary and unusual in comparison to pressures and tensions experienced by individuals in a comparable work environment, and (B) the work stress was the predominant cause of the mental injury; the amount of work stress shall be measured by actual events; a mental injury is  not considered to arise out of and in the course of employment if it results from a disciplinary action, work evaluation, job transfer, layoff, demotion, termination, or similar action, taken in good faith by the employer. 


AS 23.30.120(c) provides:  "The presumption of compensability established in (a) of this section does not apply to a mental injury resulting from work-related stress."  The Alaska Supreme Court ruled:  



To prevail, [Employee] had to establish by a preponderance of the evidence, without benefit of the presumption of compensability, that:  (1) "the work stress was extraordinary and unusual in comparison to pressures and tensions experienced by individuals in a comparable work environment"; and (2) the work stress, as measured by actual events, "was the predominant cause of the mental injury."  (Emphasis in original).  Williams v. State of Alaska 939 P.2d 1065, 1071 (Alaska 1997).


Each of the two elements are mandatory.  (Id. at 1072).  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71,72 (Alaska 1964).  Claims for a mental injury must be based on actual events, not an employee's perception of the events.  Arnold v. Tyson Seafoods Group, AWCB Decision No. 97-0253 (December 11, 1997).


Regarding the first prong, we find the September 14, 1998 incident to be clearly “unusual and extraordinary” for a “Van Driver.”  Observing a person leap from a moving vehicle and attending to the dead or dying, severely injured person does not occur on a routine basis.  We find the employer acknowledged this and initially paid timeloss benefits and provided psychiatric benefits.  


Addressing the second prong, we find the September 1998 injury was the predominate cause of the employee’s mental injury.  We note that the employee likely had some pre-existing psychological issues, but find that the employee’s exposure to the September 1998 incident combined with his other issues, necessitating his need for treatment and his inability to work.  


The employer paid for all benefits until September, 1999 when it received Dr. Klecan’s report, and controverted all benefits.  The question we must now determine is whether the employee’s ongoing need for psychiatric treatment and his inability to work is still related to the September 1998 injury.  


Although AS 23.30.120(c) provides that the presumption of compensability established in (a) of this section does not apply to a mental injury resulting from work-related stress, to err on the side of caution, we will apply a brief presumption analysis that the employee’s continuing need for benefits continues to be work related and is reasonable and necessary (after establishing compensability without benefit of the presumption).  We would find the employee raises the presumption with the opinions of Drs. Geeseman, Telford, and Early that additional psychiatric care is necessary to return the employee to the workforce.  We would find the employer clearly rebuts the presumption with the opinion of Dr. Klecan that the employee’s PTSD has resolved and he is now malingering.  We now must decide if the employee has proven his claim by a preponderance of the evidence.  

The party with the burden of proving asserted facts by a preponderance of the evidence must “induce a belief in the mind of the triers of fact that the asserted facts are probably true.” Saxton v. Harris 395 P.2d 71, 72. (Alaska 1964).  A longstanding principle in Alaska workers’ compensation law is that inconclusive or doubtful medical testimony must be resolved in the employee’s favor. Land & Marine Rental Co. v. Rawls, 686 P.2d 1187, 1190 (Alaska 1984); Kessick v. Alyeska Pipeline Service Co., 617 P.2d 755, 758 (Alaska 1978).


We have weighed the evidence presented in the medical/ psychiatric records, as well as all of the testamentary evidence presented in this case.  We are persuaded the preponderance of the evidence demonstrates the employee’s continuing need for medical/psychiatric care continues to be related to the September 14, 1998 incident.  We base our conclusion primarily on the report of Dr. Early, who as an independent evaluator, selected by the Board, concluded the employee’s condition is still related to the 1998 incident.  His opinion is supported by the employee’s attending psychiatrists, Drs. Geeseman and Telford (and to some extent, Dr. Holladay).  We conclude the employee has convinced us that his ongoing need for treatment continues to be work related.  We note the employee did have some underlying psychological issues, however Dr. Early opined the 1998 incident combined with and aggravated the employee’s psychological condition, necessitating treatment.  We conclude the employer is liable for the employee’s medical care from September 1999, forward.  


The employer filed a Medicaid Lien on March 28, 2002, after our hearing on the merits.  The employer has not responded to this lien.  We note that many of the entries detailed in the lien are noted as “No Primary Diagnosis” and are also for medications that do not appear to be prescribed by the employee’s doctors.  We reserve jurisdiction to resolve any disputes regarding the employer’s reimbursement of the Medicaid Lien.  


Based on the analysis detailed above, we find the employer is also liable for the employee’s timeloss benefits from September, 1999 forward.  Based on the employee’s and the SIME doctors, we find the employee is not medically stable, although with active treatment, should be able to return to the workforce shortly.  We encourage the employee and his physicians to work diligently toward the goal of returning to work.  We conclude he is entitled to temporary total disability benefits from October 27, 1998 through October 14, 1999 and December 16, 1999 to date of medical stability.  We find the employee has been deprived the time-value of money.  We conclude the employer shall pay interest at the statutory rate.  8 AAC 45.142.  


The employee seeks an award of attorney’s fees associated with his successful claim for benefits. AS 23.30.145, provides in pertinent part:


(a)
Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less then 25 percent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 percent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded;  the fees may be allowed only on the amount of compensation controverted and awarded.  . . . In determining the amount of fees the board shall take into consideration the nature, length, and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.  


(b)
If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs of the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.


We find the employer controverted and otherwise resisted paying the employee benefits.  We conclude we may award attorney's fees under subsection .145(b).  


Subsection .145(b) requires that the attorney’s fees awarded be reasonable.  Our regulation 8 AAC 45.180(d) requires that a fee awarded under subsection 145(b) be reasonably commensurate with the work performed.  It also requires that we consider the nature, length and complexity of the services performed, as well as the amount of benefits involved.


We find practice in the Workers' Compensation forum to be contingent upon prevailing upon issues presented to the Board.  We find the employee's counsel has practiced in the specialized area of workers' compensation law for several years.  Mr. Harren seeks a fee based on a rate of $300.00 per hour.  We find Mr. Harren is not as experienced as others whom we awarded $250.00 per hour (for example, Mr. Croft who has practiced workers’ compensation since 1964).  In light of Mr. Harren’s expertise and extensive experience, and the contingent nature of workers' compensation practice, we find $225.00 per hour to be a reasonable hourly rate for Mr. Harren.  We find billing Mr. Harren’s associates at $200.00 per hour to be excessive.  We note that Ms. Tronnes was admitted in 1998, and to the Chairman’s knowledge, has never appeared before the Board.  We find $150.00 hour a reasonable rate for Mr. Harren’s associates.  Mr. Harren has detailed 57.6 hours in his affidavit of fees.  The associates have billed 46 hours in their affidavit.  We will award a total of $19,860.00 for a reasonable attorneys fee (57.6 X $225 = $12960.00 + 46 X $150 = 6,900.00).  


Regarding paralegal costs, the affidavits reflect total paralegal hours of 20.6 hours at $140.00 per hour.  We find this rate to be excessive.  We find $90.00 per hour to be reasonable based on our knowledge of others similarly situated, and Mr. Harren’s extensive use of associates.  We conclude $1,854.00 for reasonable and necessary paralegal costs. 


We find the majority of the other costs claimed by the employee to be reasonable and necessary and awardable under 8 AAC 45.180(f).  The costs total $1,412.47. However we note the employee charged $.15 for copies.  8 AAC 45.180 (f)(15) only allows $.10 per page.  632 copies were billed.  The employee’s request for other costs shall be reduced by $31.60 ($.05 X 632 = $31.60).  ($1,412.47 – $31.6 = $1,380.87).  The employer shall pay a total of $23,094.87 for the employee’s reasonable attorney’s fees and costs.


ORDER
1. The employee in entitled to timeloss and medical benefits as detailed in this Decision and Order.

2. The employer shall pay a total of $23,094.87 for a reasonable award of attorney’s fees and costs.  


Dated at Anchorage, Alaska this 3rd day of May, 2002.







ALASKA WORKERS' COMPENSATION BOARD







____________________________                                






Darryl Jacquot,






     Designated Chairman







____________________________                                  






Harriet Lawlor, Member

DISSENT OF BOARD MEMBER HAGEDORN


I strongly dissent from the majority’s decision.  Based on Dr. Klecan’s thorough analysis, reports, and testimony I find the employer has proven, by a preponderance of the evidence, the employee is malingering.  The employee has no motivation to return to work when he nets more on workers’ compensation than he did in many years prior to his injury.  I would not find the employee credible based on his bizarre and wildly fluctuating presentations to the different doctors, and his demeanor at the hearing.  AS 23.30.122.  I find it highly suspect that as soon as a return to work is in sight, the employee changes physicians, destroying any progress made.  I would find the employee’s PTSD had resolved within six months of the incident.  I would deny and dismiss the employee’s claims in their entirety.  







____________________________                                






S. T. Hagedorn, Member

     If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Superior Court. 

     If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.
APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of DONALD R. HAPPS employee / applicant; v. NUGENS RANCH, employer; PAULA INSURANCE COMPANY, insurer / defendants; Case No. 199820005; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 3rd of May, 2002.

                             

   _________________________________

      




   Shirley A. DeBose, Clerk
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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	DONALD R. HAPPS, 

                                                   Employee, 

                                                            Applicant,

                                                   v. 

NUGENS RANCH,

                                                  Employer,

                                                   and 

PAULA INSURANCE COMPANY,

                                                  Insurer,

                                                            Defendants.
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)
	          FINAL

          DECISION AND ORDER

        AWCB Case No.  199820005
        AWCB Decision No.  02-0081

         Filed with AWCB Anchorage, Alaska

         on May 3rd , 2002



We heard the employee’s claim for benefits at Anchorage, Alaska on March 14, 2002.  Attorney Richard Harren represented the employee.  Attorney Constance Livsey represented the employer.  We kept the record open to allow the employee to file documentation of a Medicaid lien and supplemental affidavit of attorney’s fees.  We closed the record on April 9, 2002 when we first met after the additional documents were filed.  


ISSUES
5. Whether the employee is entitled to temporary total disability benefits (TTD) from October 27, 1998 through October 14, 1999, and December 16, 1999 through his date of medical stability.

6. Whether the employee is entitled to additional medical costs.  

7. Whether the employee is entitled to interest.

8. Whether the employee is entitled to attorney’s fees and costs.
  


SUMMARY OF THE EVIDENCE

The employee began working for the employer, an alcohol rehabilitation center in Palmer in June of 1998 as a van driver.  In its report of occupational injury or illness signed on September 18, 1998, the employer described the following details:  “Driver was driving back to Ranch when a person jumped from the van, resulting in a death.”  The employee also completed a report of occupational injury, signed on September 22, 1998 listing his injury as “Post Traumatic Stress Disorder.”  The employee described the following mechanism of injury:  “At approx. 14:00 hrs. I was dispatched to transport a new long term treatment client who became unstable and imposed a threat level that placed me in severe peril which resulted in client jumping from transport vehicle.  Client now deceased.”  


The employee testified primarily about his prior employment history in his January 28, 2002 deposition.  The employee testified briefly at the March 21, 2002 hearing regarding his experience with the client who jumped from the moving transport van, fatally injuring herself.  He testified the woman was agitated and adamantly did not want to begin rehabilitation; he decided he would pull over in Eagle River to call the Ranch to see how to proceed.  Before he could do so, the woman leapt from the moving van travelling 65 miles an hour, landing on the Glenn Highway.  He believes she was hit by a following motorist.  He testified he immediately tried to provide assistance to the woman, but there was nothing he could medically do for the client.  


Two days later, the employee returned to work transporting clients for the Ranch.  Upon his return to the Ranch his employer expressed concern over his presentation and suggested the employee see a psychiatrist the employer recommended.  Instead, the employee chose a psychiatrist of his own, David Holladay, from Charter North in Anchorage.  The employee continues to see psychiatrists and psychologists to treat his mental condition.  The employer had the employee evaluated by physicians of its choosing.  Disputes developed between the employee’s and the employer’s doctors.  Eventually, a second independent medical examination (SIME) was performed by Ronald Early, M.D., Ph.D.  In his October 29, 2001 report, Dr. Early summarized the employee’s injury and medical treatment through his evaluation of the employee for the SIME, as follows:  

On September 14, 1998, this man was working as a driver for Nugen's Ranch, a drug treatment center. A client of the center was being transported for her initial assessment at the center when she jumped from a moving vehicle resulting in her death. As a result, Mr. Happs has experienced psychological distress. Mr. Happs reports on the day of the incident he had been instructed to go to a cafe to pick up a client who was coming from Kodiak. He stated that she had been court ordered for treatment in Kodiak and had taken a ferry to the mainland and then hitchhiked to the Hong Kong Cafe where he had been instructed by his employers to meet with her and then transport her to the ranch. Along with him in the six passenger van were two other clients who were also being transported to the ranch for treatment.

Mr. Happs relates that when he arrived at the cafe the client was observed to be drinking an unknown beverage. As she was entering the van she was very angry and confrontational with him. However, once in the van she seemed to calm down. However, in the course of driving along the highway she began to harass the other two clients. He asked her to refrain from doing so at which time she became very confrontational with Mr. Happs. He attempted through various strategies to calm her down. He used humor, tolerance and some comments of a mild nature regarding expectations of behavior. He reports that this lady seemed to vacillate between being calm, argumentative and threatening. As he increasingly realized that she was not in good control, he considered whether he should stop and let her out along the roadway, or try to get her to the ranch where she could be dealt with in an appropriate manner. He felt responsibility for her safety which prompted him to keep her in the van and continue driving toward the ranch. However, she suddenly began shouting that she should jump and then without warning, as he was trying to stop the van she opened the door and jumped onto the highway. He says there was no lock on the door or any other way to provide any safety for the clients.

He immediately stopped the van. The other two clients were exceedingly emotionally upset and he was tom between monitoring their welfare and looking after the woman who had jumped. He decided to go back, along with the clients and check the welfare of the woman who had jumped. However, two emergency medical technicians in a passing car stopped and assumed responsibility for her care. He remained with the other two clients until police arrived and the investigation was complete. At that time he continued on to the ranch and stopped to telephone his employers about the incident. However, they were aware of the incident and he proceeded onto the ranch. He reports that the investigators at the scene determined that he was not at fault. However, he felt a great sense of responsibility and guilt.

He describes that two days after the accident he delivered another group of people by van, but was told when he returned to the ranch that he appeared to be "in a state of shock and that he should seek psychiatric care." He subsequently saw Dr. David Holladay at the Charter North Behavioral Health System. Dr. Holladay reported, on September 21, 1998, that this gentleman was experiencing acute stress disorder. He prescribed p.r.n. Xanax and had him return the next day to see a counselor at the Charter North Center. On September 22, 1998, Mr. Happs was evaluated by a therapist whose name is not decipherable on the progress note. The therapist reported that Mr. Happs was "numb" and was not effectively functioning. He complained of difficulty concentration, poor sleep and decreased appetite. On September 24, 1998 Dr. Holladay dictated a formal psychiatric evaluation report. He described Mr. Happs as being "clearly agitated", and experiencing intrusive recollections of the event, hyperarousal, avoidance and other nonspecific indications of acute stress disorder. Dr. Holladay concluded that this gentleman was not able to continue working at that time. He added Serzone to the medication regimen. Over the course of the following 9‑12 months Mr. Happs continued to be described as having multiple signs and symptoms of Post‑Traumatic Stress Disorder. He continued in treatment at the Charter North Counseling Center. Frequently he saw a counselor and in addition, continued to see Dr. Holladay, who continued monitoring and prescribed medications. During the 8‑9 months following the accident, Mr. Happs reported continuing agitation, nightmares about the accident, depression, anxiety, sleep disturbance, avoidance of the accident scene and other stimuli which triggered memories of the accident, and abdominal upset. Anxiety escalated and he was described as having panic attacks.

Dr. Holladay referred Mr. Happs for psychometric testing. He was evaluated by Melinda Glass, Ph.D. during May and June of 1999. She reported that Mr. Happs continued to feel extremely depressed and anxious about the accident with self blaming for the client's death. Records indicate that he had increasingly begun to take responsibility for the client's jumping, having discounted all attempts by others to convince him that he could not have prevented this accident. Dr. Glass reported that Mr. Happs indicated on written responses that he was having "hallucinations as well as bizarre ideation." (When Mr. Happs was questioned about this particular comment in today's evaluation, he denied experiencing any hallucinations or other unusual thoughts. He stated that he thought some of his responses in self reported tests reported to Dr. Glass may have been related to medications he was taking at that time). Dr. Glass continued in her report that when she asked Mr. Happs about the hallucinations and bizarre ideation he stated that he had been hearing voices which "say anything and everything reflective of my mood" and that these voices were male coming from both inside and outside his head. Mr. Happs admitted to Dr. Glass that his depression had worsened over the winter and that he was feeling "overwhelmed" and extremely anxious. He was avoiding all additional stress, including news, any movies which stimulated more anxiety. IQ testing revealed full scale of 108 which is in the high average range. However, Dr. Glass stated that the current psychiatric state could have reduced his true IQ. The MCNII‑111 and the NPAPI‑11 were described as consistent with depression, anxiety, thought disorder and somatic complaints. She diagnosed "Post‑Traumatic Stress Disorder (provisional)" and "Somatization Disorder (ruled out)." She also identified "schizo‑typal personality features" on Axis 11. She stated that it was important that this gentleman remain in a committed therapeutic relationship but that his suspiciousness might be an obstacle.

In June of 1999 Dr. Holladay reported that this gentleman would be starting a "EMT" program in mid-August. In July of 1999 Dr. Holladay recorded that Mr. Happs and his wife had met with Dr. Glass as well as other individuals involving the claim to discuss future care and claim management. He described that Mr. Happs had determined to discontinue services with Charter North Star Behavioral Health System (Dr. Holladay) and seek care with Dr. Geeseman in Anchorage. Dr. Holladay noted he did not agree with the change in treatment as he thought this might delay improvement. Medical records indicate that during the time Mr. Happs was under the care of Dr. Holladay he was treated with two benzodiazepines, Xanax and Klonopin. In addition, he was prescribed Serzone and Prozac (both serotonin specific medications).

Dr. Geeseman's first contact with the patient was on July 22, 1999. She reported that he was still experiencing flashbacks, guilt, avoidance, hyper‑arousal symptoms and depression. Dr. Geeseman noted the initiation of treatment with Mr. Happs for the diagnosis of Post‑Traumatic Stress Disorder. Her initial plan included some alternative medication management.

Shortly afterward, Mr. Happs was evaluated by Dr. Eugene Klecan, a psychiatrist in Oregon. Dr. Klecan conducted an evaluation for the state of Alaska. Mr. Happs related to Dr. Klecan that he had continued to experience Post‑Traumatic Stress Disorder symptoms since the time of the initial incident. He described to Dr. Klecan some of the same unusual sensory experiences and vague descriptions of hallucinations that he had previously described to Dr. Glass. Dr. Klecan reported that Mr. Happs reported an interaction with the nurse case manager (Barbara Briggs) where he felt she had suggested to him that he was somehow responsible for the client's death. According to Dr. Klecan, Mr. Happs felt that the nurse had "made him believe he had encouraged the woman to jump out of his van." Apparently, Mr. Happs gave Dr. Klecan the impression that he felt the nurse had implied that he was at fault and that this had disturbed Mr. Happs considerably, even increasing his sense of guilt and personal responsibility. Dr. Klecan concluded "His most probable current diagnosis is malingering." Dr. Klecan listed the reasons for his conclusion on page 16 of the July 20, 1999 report. These reasons included varying reports about psychotic symptomatology, differing understandings of the status of the marital relationship and various other questions about inconsistencies in psychosocial historical information and current status. Dr. Klecan stated "There is no reasonable medical or psychiatric explanation for this pattern of doublespeak, except a kind of pathological disregard for fact or truth." Dr. Klecan continued, "most cases of Post‑Traumatic Stress Disorder need no treatment at all and a large percentage of the remaining need little or no treatment to resolve within a matter of several weeks or a few months. In more prolonged cases, other factors enter in, such as chemical dependency, personality disorder and secondary gain, especially in the realm of litigation." Dr. Klecan formally diagnosed "malingered condition, more probable than not," "Post‑Traumatic Stress Disorder, resolved and no longer operating." He also diagnosed schizophreniform psychosis, chronic and pre‑existing" as well as "probable benzodiazepine habituation." He diagnosed "Personality Disorder, mixed type with passive dependent, passive aggressive and psychotic features (and/or pathologic falsification)." Dr. Klecan stated "Mr. Happs needs no further psychological treatments." He further stated "any further treatment will simply maintain his unnecessary disability beliefs and status."

Following Dr. Klecan's evaluation, the patient continued in treatment with Dr. Geeseman. On September 22, 1999, Dr. Geeseman responded to Dr. Klecan's psychiatric assessment. Dr. Geeseman reported that Mr. Happs was about "midway" through the abreactive phase of treatment for Post‑Traumatic Stress Disorder. She stated that prior to engaging in treatment in her office he had not had this component of the standard treatment for Post‑Traumatic Stress Disorder. In fact, she stated that this treatment was delayed to the extent that it had contributed to current status. Medication had been changed and at the time of the September report, this gentleman was taking doxepin 200 mg at night. All other medication had been discontinued.

Dr. Geeseman reported that these medications, including benzodiazepines and antidepressants (Prozac and Serzone) had been ineffective and had caused various complications and side ​effects. Her diagnoses were "Post‑Traumatic Stress Disorder" and "Major Depressive Disorder." She concluded that the major depression disorder was an outgrowth of Post‑Traumatic Stress Disorder. She disagreed with Dr. Klecan's conclusion regarding the resolution of Post‑Traumatic Stress Disorder. She also disagreed with Dr. Klecan's conclusions regarding "disproportional symptoms." In addition, Dr. Geeseman addressed questions raised in Dr. Klecan's report about violence. On page 5 of her report she gave her explanation for the issues Dr. Klecan raised regarding incidents with guns and other violent considerations. Overall she stated that information Dr. Klecan described was inadequate to fully understand and properly put into perspective those incidents. Overall, she disagreed with Dr. Klecan's conclusions and with the basis for his conclusions. Dr. Geeseman stated that Mr. Happs continued to make "great progress" and stated "it is regrettable that it has taken this long before he could do the work needed‑" She concluded, that he "should be able to return to work in the future."

By the middle of October 1999 Dr. Geeseman was reporting significant progress. She documented that Mr. Happs was submitting resumes and working on job applications. He discontinued medications on his own sometime around the second week of October 1999 and Dr. Geeseman reported a telephone call in which he stated that he was canceling all future appointments. She stated "maybe okay since he has dealt with issues, will need to watch. During that same week she documented that he had obtained a security job and was "feeling respected. "

On January 13, 2000, Dr. Geeseman reported that Mr. Happs had experienced a relapse and was restarting doxepin. She reported that he was depressed, doing little at home, uncomfortable leaving home, had been a failure at a return to work effort because of premature discontinuation of treatment and needed continuing treatment. She concluded that he was disabled from employment as a result of chronic Post Traumatic Stress Disorder.

On February 3, 2000, Mr. Happs was evaluated by another psychiatrist, Dr. David Telford. According to Dr. Telford's report, Mr. Happs discontinued treatment after Workers' Compensation "controverted his claim after sending him out of state for a second opinion. He then discontinued care with Dr. Geeseman as he had no funds to pay for this." He then decided to stop medications and "pull himself up by the bootstraps." Dr. Telford reported that it was around this time that he tried to resume work unsuccessfully. At the time of the evaluation Mr. Happs was taking doxepin 200 mg at night and Xanax I mg p.r.n. He was reported as anxious, depressed, and diagnosed with Post‑Traumatic Stress Disorder. Dr. Telford had concluded he had a general level of functioning at a global assessment of functioning of 50, consistent with a serious impairment. He recommended starting Zyprexa for "nightmares and flashbacks." In addition, he recommended continuing psychotherapy but noted there was no insurance coverage for such treatment.

Dr. Telford then initiated treatment which has continued to the present. Dr. Geeseman recorded that if he obtained disability he would be able to have " 12 M.D. visits per year. This is in Medicaid system and I would need to be a provider to use vouchers, I'm not."

Dr. Telford proceeded with treatment and it does not appear as if Mr. Happs ever saw Dr. Geeseman again. Records indicate that Mr. Happs saw Dr. Telford about once per month. In between visits with Dr. Telford, Mr. Happs saw a psychotherapist. Medication management consisted of Zyprexa 5 mg every morning and 20 mg at night, doxepin 200 mg at night, alprazolam 1 mg once or twice per day. Eventually, doxepin was discontinued and Wellbutrin was started. This dosage increased to 150 mg twice per day. From the time Mr. Happs initiated treatment with Dr. Telford in February 2000 until February 2001 there does not appear to be any reference in the monthly treatment notes of any kind of structured desensitization for anxiety related withdrawal from activities outside of the home. On February 20, 2001, Dr. Telford stated "We discussed ways to stay in the present and graded exposure to feared situation." He continued "He is still having marked difficulty leaving his house alone and we discussed gradually increasing outside exposures (by seconds) each day." The next month Dr. Telford recorded that Mr. Happs had been to a department store for the first time in two weeks and stated that Mr. Happs had been "making some significant improvement."

In April 2001 he saw Ellen Halvorson, M.D., another psychiatrist. She added Celexa to the treatment regimen up to 20 mg per day.

However, Mr. Happs continued treatment with Dr. Telford on a once per month basis for 20 minute sessions which included psychopharmacologic management. It appears from the records that since February of 2000 Mr. Happs' treatment has consisted of monthly medication management sessions with Dr. Telford, with the exception of two visits with Dr. Halvorson in April and May.

On July 12, 200 1, Mr. Happs was referred to Dr. Klecan for a follow‑up evaluation. At the time of that evaluation Mr. Happs was obtaining food stamps and living on income from medical assistance. At the time of Dr. Klecan's second evaluation Mr. Happs was taking Xanax, Advil, Zyprexa, Celexa and Wellbutrin.

Dr. Klecan documented that Mr. Happs revealed symptoms of a paranoid nature which resembled a schizophreniform disorder. Dr. Klecan stated those symptoms were not caused by Post‑Traumatic Stress Disorder and were "generally recognized to be pre‑existing, endogenous conditions which arise spontaneously and probably from heredity." Dr. Klecan also reiterated his diagnosis of a personality disorder which he stated "is life long and pre‑existing." Dr. Klecan also discussed the Post‑Traumatic Stress Disorder diagnosis. He reviewed the possibility that Mr. Happs' complaints of symptoms consistent with the DSM‑IV criteria could have been reinforced and/or derived as a result of multiple contacts with psychiatrists and therapists. He expressed some doubt as to the diagnosis and particularly to continued symptoms of Post​ Traumatic Stress Disorder. He concluded that Mr. Happs, even if he had Post‑Traumatic Stress Disorder originally had malingered a prolonged perpetuation of symptoms.

In addition, Dr. Klecan concluded that "aggravation or exacerbation of personality disorder by external trauma events is incoherent from a psychiatric perspective." He continued "personality traits "are not significantly affected for better or worse by new external events in adult life, including Post‑Traumatic Stress Disorder‑like traumas." Dr. Klecan did not recommend any additional treatment for conditions related to the accident, nor did he conclude that there were any permanent mental health residuals. He concluded "no restrictions were found with regard to work activities."

On October 23, 2001, Dr. Telford prepared a response to Dr. Klecan's second evaluation of July 12, 2001, reviewed above. Dr. Telford stated "there are underlying personality issues, but these are, I believe, overshadowed by Axis I pathology of Post‑Traumatic Stress Disorder and Major Depressive Disorder." He also stated "I do not believe he is malingering." In conclusion, Dr. Telford recommended "six to 12 months of regular psychotherapy with a clinician skilled in treating Post‑Traumatic Stress Disorder." Dr. Telford stated that "he believed that following such treatment Mr. Happs could improve significantly and return to work."

In today's evaluation Mr. Happs complained of chronic sadness and hopelessness with sleep disturbance, appetite disturbance and significant loss of libido. He stated that he was tired throughout the day and that he avoided being around people because he had no interest in social interaction. He described suicidal thoughts but no intent. He complained of poor coordination, impaired vision, tremors, numbness, headaches, tinnitus, as well as a variety of hyperarousal symptoms. In a questionnaire which he completed, he identified that he had experienced extensive symptoms consistent with catecholamine excess and hyperarousal syndrome common in Post‑Traumatic Stress Disorder associated with panic attacks and chronic anxiety. These consisted of cardiovascular symptoms, dyspnea, tightness in the throat, paresthesias, racing and disorganized thoughts with blank spells, startle reactions and sleep disturbance with nightmares. He also checked off paranoia and "hearing voices." He also responded on a check list that he had experienced paranoia, hearing voices and visions over the last three years. Because of the length of time available for the interview, it was not possible to explore the intensity, frequency, duration and impact of each of the numerous individual symptoms. Those symptoms, generally associated with catecholamine excess in Post‑Traumatic Stress Disorder are reported as "frequent and incapacitating by Mr. Happs. " The symptoms of disordered thinking including paranoia, hearing voices and visions are somewhat less incapacitating, as reported by Mr. Happs. Nonetheless, he reports that he worries about those symptoms and he has reached different conclusions at different times regarding what these symptoms mean to him and how they relate to his overall situation.

For example, when he reported paranoia he defined that as "scared of sleeping because of nightmares." When asked to describe issues about "hearing voices" he said that they are "horrific thoughts so different from me I don't think they are me. But no real voices are heard.”

He was asked to address a number of apparent inconsistencies documented in the medical records. These inconsistencies of documentation reflected information reported by various psychiatrists and examiners and are related to history of symptoms and treatment, psychosocial history, work history, legal history and general functional capacity. On each of those issues Mr. Happs was offered the opportunity to explain any misunderstandings, inconsistent reports or other issues which he thought might be important in clarifying the overall perception of the claim. In regard to the various descriptions about components of psychosis including auditory hallucinations, visual hallucinations, and paranoia, he explained that his perception of the voices, visions and suspiciousness varied from time to time depending upon the level of stress he experienced, the medications he was taking and his understanding of the way he was being asked to describe these situations. When read the specific comments regarding the various individual documents reviewed, it was not possible to derive from his explanations any clear picture of hallucinations or delusions of true psychosis.

When asked to explain inconsistencies about a report of marital conflicts, he minimized those.

The various reports regarding his early life history were also reviewed. Mr. Happs acknowledged physical discipline by his grandmother. He also acknowledged that she rejected him at the time of her death. When asked what he would say to a child to have him grow up exactly like him he stated "would not curse anyone with that." On the other hand, he describes himself as happy when he was little, a good cub scout, and said he had no regrets in the way his mother and grandparents raised him. That he had difficulties in school and was apparently in some classes for individuals who had emotional difficulties.

When discussing the various treatment providers, Mr. Happs says that Dr. Holladay was helpful initially. However, he felt that Dr. Holladay gave him medication which caused confusion, memory and thinking problems and sedated him. When evaluated by Dr. Glass, the psychologist consulted by Dr. Holladay, Mr. Happs complained that he felt the medications Dr. Holladay prescribed had given him a "chemical lobotomy." For that reason he changed to another psychiatrist, Dr. Geeseman. While seeing Dr. Geeseman he felt that he made significant progress, even dramatic improvement. However, approximately six weeks after starting treatment with Dr. Geeseman, Mr. Happs says he was told that his treatment and support from Workmans' Compensation had been terminated. He contends that the work with Dr. Geeseman was truly beneficial and that was what allowed him to return to work. Since changing from Dr. Geeseman to Dr. Telford, Mr. Happs says he has lost much of what he gained with Dr. Geeseman except for the positive benefits of the "abreaction" work.


As summarized by Dr. Early, the employee treated with medications and counseling with Dr. Holladay until July 19, 1999.  The employee testified that he did not feel that he was making any progress with Dr. Holladay and decided to change providers to Deborah Geeseman, M.D.  He first saw Dr. Geeseman on July 22, 1999.  At the request of the employer, the employee was examined by Eugene Klecan, M.D., on July 28, 1999, in Portland Oregon.  Dr. Klecan interviewed the employee for approximately one hour, and reviewed his medical record for approximately eight and one-half hours.  In his July 28, 1999 report, Dr. Klecan concluded in his “conclusions” section as follows:


As for his mental condition, his most probable current diagnosis is malingering.  This is the only psychiatric diagnosis I could reach within reasonable medical probability considering the preponderance of the medical evidence.  


Other various and sundry diagnoses have been entertained in the past.  But irrespective of past diagnoses, the only diagnosis I could reach now was that his current condition and claim is voluntarily maintained by and for the purposes of compensation of various kinds.  The medical and psychiatric evidence which led to this conclusion was the following.


Falsified history and interference with evaluation.  To a certain extent psychiatric diagnosis is based on a subjective narrative history given by a patient.  Accurate subjective history alone is necessary but insufficient for diagnosis;  and when the subjective narrative to us and to other doctors over the past year has been a bizarre sequence of self-contradictions.  To different doctors at different times, Mr. Happs has given the following:


A denial of any psychotic symptoms, versus at other times a revelation of extreme psychotic symptoms sufficient to indicate schizophrenia or other chronic psychosis.


A minimization and/or denial of marital violence versus at other times a revelation of extreme marital violence and physical threats against himself.


A portrayal of himself as virtually helpless and dependent on his spouse, versus at other times a revelation that his is or would be capable but for his spouse’s pressure.  


A portrayal of his childhood as benign and ordinary, versus at other times a revelation that he endured extreme physical abuse for years.


An impression if not explicit statement that he was no longer using addictive benzodiazepine prescriptions, versus at other times a revelation that he has continued to use such drugs in high doses up to the present (while his doctor believed he was off all such drugs).  


An accusation against nurse Barbara Briggs that she blamed him and cause him to decompensate with overwhelming guilt, versus statements by him self and in his records that nurse Briggs supported and absolved him, which he further portrayed at the time as greatly easing his mind and causing him to feel appreciation of her efforts.  


Etc.


There is no reasonable medical or psychiatric explanation for this pattern of doublespeak, except a kind of pathologic disregard for fact or truth.  This pattern of nonsensical self-contradiction is not characteristic of nor consistent with any variety of depression diagnosis or PTSD or stress disorder.  A picture does emerge of a passive gentleman, seemingly dominated and controlled by his spouse to a pathologic degree, in a codependency.  Yet given that he is himself the only one making these various statement, it has to be possible that even this impression is a kind of manipulation on his part, or on theirs.


Such contradictory narratives constitute an interference with reasonable diagnostic and treatment efforts;  and the production of confusing, false, self-contradictory history is one characteristic of a malingered condition.  We would also view as a kind of conjoined interference with his wife’s threats of legal action against all parties with reference to this IME in Portland.


Implausible history.  There are several implausibilities to Mr. Happs’ claim now.  The first such is the degree and duration of his claimed symptoms and disabilities when compared to the trauma event.  Some emotional shock and stress would have been expected, and some temporary anxiety.  But ordinary human beings are resilient and make adaptations to even terrible experiences.  Most cases of PTSD need no treatment at all, and a large percentage of the remaining need little or no treatment to resolve within a matter of several weeks or a few months.  In more prolonged cases, other factors enter in such as chemical dependency, personality disorder, and secondary gain, especially in the realm of litigation.  Mr. Happs’ claim to continuous and permanent disability to the point of ostensible incompetency in virtually all aspects of life is greatly inflated.  It rests on an idea of himself as a fragile piece of china that was irreparable shattered by the experience of 9-14-98, or alternatively by alleged statements from a case manager.  This china vase theory is a popular one with litigants and disordered personalities, but bears little or no resemblance to real people in real life.  


Also implausible is his claim to have no memory of events from the winter through the spring of 1999.  This appears to be a more recent idea of his, resulting in further confusion and obfuscation of his history and assessment.  This claim to lost months is also discomfirmed by medical records at the time which observed no such thing.  


Many things are possible, but we are asked to what is probable.  Neither of these claims by Mr. Happs are medically probable, by the preponderance of the evidence.  They are more probably disproportional exaggerations upon his original experience.  


Within a relatively short time after the tragic events of record, Mr. Happs was back to driving, eventually even driving past the scene of the fatality.  That history fits with the usual course of PTSD or acute stress disorder, with initial high anxiety gradually becoming manageable and then a return to more normal functioning.  What is not very plausible is Mr. Happs’ subsequent claim of catastrophic deterioration for no other apparent reason.  This is not well or probably explained by PTSD.  It is well explained by intervening secondary gain considerations, litigation interests, suggestion from others, personality difficulties, and habituation to benzodiazepine pills.


In summary, a malingered condition is medically probably when there is falsification of history and interference with diagnosis, along with subjective claims that are significantly disproportional to objective findings and historically implausible, and in the context of litigation and monetary compensation.  


The only other psychiatric diagnosis that would fit with the medical evidence would be a bizarre admixture of personality disorder, including pathological falsification, plus an undercurrent schizophreniform psychosis.  Such a psychosis might or might not be a follie a deux (i.e., delusional psychosis shared by two people, usually spouses).  Such a diagnosis here would by definition be neither caused nor worsened by a recent traumatic event, but rather lifelong as he at one point confessed.  But given the self-contradictions in his history, this alternative diagnosis is less likely.  If he does have such a psychotic and falsifying personality condition, it would not replace a diagnosis of malingering, it would only be an additional explanation or contribution to that malingering.


To diagnosis PTSD or stress disorder no in Mr. Happs’ case, it would be necessary to ignore or discount the evidence of false and self-contradictory statements by Mr. Happs, also the evidence for disproportional symptoms and the monetary secondary gain context.  This we cannot do from a position of neutrality.  


Dr. Klecan continued, concluding the employee is medically stable by October 26, 1998, and he did not incur any permanent impairment as a result of the September 14, 1998 incident.  At page 20, Dr. Klecan concluded the employee does not need any further medical or psychological treatment related to the incident.  Dr. Klecan noted:  “But our primary opinion is that further treatment is now contraindicated, as it is in all contraindicated in all cases of malingering, and additionally because treatment based on a theory of work causality will now be counter therapeutic to his personality disorder, worsening rather than improving.”  Dr. Klecan testified consistent with his report in his March 7, 2002 deposition.  Based on Dr. Klecan’s report, the employer controverted all benefits on September 3, 1999.


In response to Dr. Klecan’s report, Dr. Geeseman provided a follow up evaluation on September 22, 1999.  In this report at page 4, Dr. Geeseman noted: 


In July 1999 Don was sent for an evaluation to Eugene E. Klecan, M.D., who basically found there to be nothing wrong with Don except that he was a pathological liar and malingering to get benefits from the system.  The report is quite lengthy but I did not find a listing of symptomatology that would rule in or out Post-Traumatic Stress Disorder, Depression, Anxiety, etc.  Dr. Klecan stated that most PTSD resolves without treatment;  I cannot agree with this statement.  Most Acute Stress Reactions may resolve with little or not treatment, as long as the individual is able to come to terms with the incident or receive some education and/or debriefing regarding the incident.  This allows the individual to recognize his abnormal symptoms and begin a normal reaction to an abnormal event, to look at what he needs to do to take care of himself, get support, sort out, take action to allow the healing process to occur.  Not all individuals are able to do this for self and if it is not provided from an outside source, the reaction will turn into a disorder;  and if not resolved, will become a chronic disorder, PTSD.  Many well-meaning employers provide some supportive counseling services to individuals who have been through a trauma, but general support, well-wishing, affirmations, and cognitive redirecting will too often not effect a resolution but only provide a temporary assistance;  then the individual will need to seek more intensive treatment later to aid in resolution.  


Don does have a unique personality.  He is quite intelligent, knows many things, but sometimes has his own way of describing things or uses descriptive terms in ways that do not fit the standard.  I do not see that there was an attempt to understand this in Dr. Klecan’s evaluation and these were misinterpreted as over reporting and being out of touch with reality.  Don was out of touch – with himself, his life, his usual way of mental functioning.  Given his personality, and given the angle from which police and security officers, etc. approach these kinds of situations and life in general, Don was trying the best he could, under the symptoms and the negative medication effects, to bring some sense to what was going on, both in his body and in his world.  The main thing that Don needed to bring sense to was the incident, but with it now partially suppressed and unresolved, he focused on the psychiatric disturbance.  Dr. Klecan felt that Don reported Disproportional symptoms.  If it is understood that Don is trying to say that something is wrong and if the examiner looks through the descriptions to the real underlying problem, then these statements about symptoms can be seen as disproportional statements, not disproportional symptoms. 


Don was reported as giving pat answers;  this was part of his blunted affect to keep the unresolved issues suppressed and to keep his emotions at bay.  It was reported that there were contradictory reports about family matters;  I have not had any contradictory reports except between what Don has reported and what was written in the previous therapy notes.  There have been gun incidents, but once the whole story is known, these were not violent episodes between family members.


Dr. Klecan felt that Don was stable once he was able to resume driving in a few days following the incident.  The ability to drive after this kind of incident has no indication of recovery.  It is a sign of strength that the individual can carry on with as many usual activities as possible.  The trauma in this incident was a death of another human being and did not have to do directly with driving. 


Dr. Klecan spent several pages of his report, summarizing treatment notes from the past psychiatric care.  Again I do not see anywhere in those notes that debriefing, CISD, or abreactive work specific to the incident was ever done with Don.


More rebuttal comments could be added.  It is hoped that by presenting a clear evaluation of Don, and his current progress, that these comments will suffice.  If more is needed, much more could be added.  


Conclusion.  Currently, Don is making great progress in his healing process.  It is regrettable that it has taken this long before he could do the work needed.  However, there is no indication at this time that there will be any permanent nor partial disability from this event.  Don should be able to return to work in the future, very possibly the same type of work he has done in the past.  


In an October 11, 1999 telephone note, Dr. Geeseman noted the employee had called advising her that was sending out resumes and that he “felt he was pretty much finished up here.”   Dr. Geeseman noted that the employee was off his medications and that she didn’t think that the employee was quite done.  Dr. Geeseman advised the employee’s spouse on October 18 that she and the employee still needed to “close things up.”  An October 20, 1999 note from Dr. Geeseman indicates the employee had been off his medications for seven weeks and he was “doing well.”  This note also notes that the employee had returned to work and he is “feeling very good to be up, out and active again.”  On November 2, 1999 the employee left a message for Dr. Geeseman.  As summarized by Dr. Geeseman’s staff: 


Pt. Left detailed message in chart.  First of all he cancelled his 11/16/99 appt. and all other appts, saying he’s doing well, describing himself as a ‘happy camper’ and thanking Dr. Geeseman profusely for all of her help.  He said he just really appreciated her for solving his ‘God damn paradox’ and getting rid of Dr. Holladay’s “God damn dope.’  He’s going to do the best he can now to forget about last year and he said that if he has any problems in the future w/ any of his charges ‘committing suicide’ on him he’ll ‘certainly look up’ Dr. Geeseman or possibly a priest.  He’d like an invoice on what Northern invoice has or has not paid us so he can pay us.  He said he’s ‘flying high,’ has too much time to ‘be introspective.’  


In her January 13, 2000 note, Dr. Geeseman noted:  “Pt. Launched into work too quickly as I’d feared and then crumbled.”  The employee testified in his deposition, and at the March 21, 2002 hearing, that he relapsed and was actually worse after his trial return to work as a security guard.  On January 13, 2000, Dr. Geeseman started the employee on medications, and completed a disability form for the Alaska Department of Health and Human Services.  Dr. Geeseman referred the employee for follow up care with David Telford, M.D.  


The employee began treating with Dr. Telford on February 3, 2000.  In his initial evaluation, Dr. Telford noted in pertinent part: 


He was treated by Dr. Holladay and Jana Minor-Collins at Charter North Behavioral System for over a year.  He states that he felt ‘overmedicated’ and was treated with Prozac, Klonopin, Serzone, and alprazolam.  Psychological testing was done with Dr. Melinda Glass.  However, he does not recall the exact results of this.  As he became dissatisfied with his care there, he transferred to a Dr. Geeseman in Anchorage.  She tapered him off of Klonopin and treated him with Paxil and lorazepam.  This combination did not seem to work.  Eventually, she put him on doxepin and alprazolam, which seemed helpful. His Worker’s Compensation eventually controverted his claim after sending him out of state for a second opinion.  He then needed to discontinue care with Dr. Geeseman as he had not funds to pay for this.  He then decided to go off all of his medications and ‘pull myself up by the bootstraps.’  It was around this time that he tried to resume work unsuccessfully.


He notes after a number of family members had died when he was an adolescent, he began having emotional difficulties and became ‘accident prone.’  He was treated with psychotherapy for about three years from ages 13 to 17 and believes he may have been intermittently treated with Valium and Librium.  

. . . 


Mr. Happs was born and raised in California, and he notes he ahs no full siblings.  When he was 9 years old, a half-brother died of a heroin overdose.  He notes he was primarily raised by his grandparents, as his mother and father were separated and divorced when he was quite young.  He notes there were a number of deaths among his relatives, and by the sixth grade began having significant problems in school.  He was placed in a classroom for emotionally handicapped individuals.  He was to be mainstreamed in high school;  however, it was found that he had not been adequately prepared for this.  He did not graduate from high school but did eventually obtain a GED.  


At the age of 19 or 20 his ‘first love’ committed suicide.  She overdosed with alcohol and barbiturates.


He received training to become an electrician, and this has been primarily his occupation.  Several years ago, however, he came to realize that he no longer had the physical stamina to do this type of work, and he began going security work.  


He has lived in Alaska since 1981.  He has been married to his wife for 25 years, and they have two children, a son (age 20) and a daughter (age 18).


Mr. Happs is a cooperative, somewhat unkempt, gentleman.  He has difficulty making eye contact.  He was not able to tolerate waiting in the waiting room due to overstimulation from the children there.  He reports his mood is depressed and his affect is restricted.  His thought form is coherent and logical, and there are no perceptual disturbances.  His insight is fair.  His motivation appears adequate.  He denies suicidal or assaultive ideation or intent.  


Mr. Happs is a 48-year old gentleman who appears to be suffering from Posttraumatic Stress Disorder.  He has been sensitized to trauma due to losses in his early life, including his girlfriend committing suicide.  


Dr. Telford recommended the employee continue with the medications prescribed by Dr. Geeseman (Doxepin and alprazolam), and he also recommended Zyprexa at bedtime to help with “nightmares and flashbacks.”  The employee continues to treat with Dr. Telford on approximately a monthly basis.  On April 5, 2001, the employee saw Ellen Halverson, M.D., from Dr. Telford’s office, who recommended the employee continue his medications.   Dr. Halverson diagnosed:  “Remains that of posttraumatic stress disorder, severe;  major depressive disorder.”  Dr. Halverson noted the employee was applying for Social Security Disability.  


At the request of the employer Dr. Klecan re-evaluated the employee on August 18, 2001.  In his report Dr. Klecan answered several questions posed by the employer.  Regarding his diagnosis of the employee Dr. Klecan opined at pages 15 - 23:

Based on the current evaluation, Mr. Happs' current psychiatric diagnosis is the same as was communicated two years ago in our IME report dated 7‑28‑99. His principle diagnosis is basically two‑fold: a chronic personality disorder plus a malingered prolongation of a claim.

The basis for concluding a diagnosis of a malingered prolongation of a claim was explained in the psychiatric IME report of 7‑28‑99, particularly on pp. 15‑18 of that report. Today's evaluation confirmed those previous conclusions.

A diagnosis of malingering does not necessarily mean the individual set out to deceive anyone at first, only that an initial injury event sooner or later became an opportunity to act out a disability role indefinitely. There are a number of characteristics which distinguish a malingered claim. Some of these include vague and inconsistent history, evidence of non‑reliable subjective reporting in other areas, and symptoms notably disproportional to objective findings and/or to chronology of expected symptoms.  All have been present here.  Another red‑flag indicator is a history of early and expected improvement in PTSD symptoms, followed by a vague prolongation of a passive role of injured victim. Specifically a malingered prolongation of a claim is medically more probable than not when (as in this case) a claimant simply disappears from work for months, meanwhile seeming to avoid any communication with the employer.  Then confirming that he is no longer phobic or incapable of driving, and is able to recount the trauma history without emotional flooding. Then switching doctors, just as the doctor is beginning to look at non‑PTSD factors.  Then in spite of fleeting enthusiasms at to progress, retreats again from work for no very clear reason except vague statements of "can't handle it." And three years after the accident to be claiming to be as passive, helpless, frightened and non‑responsible as ever.

A diagnosis of personality disorder, otherwise known as a characterologic problem, was noted by his initial treating and consulting doctors, Drs. Holladay, M.D., and Glass, Ph.D. Specifically there seemed to be passive‑dependent and schizoid (or schizotypal) personality traits.  Those personality factors, by definition pre‑existing, cause individuals to act more passive‑helpless or avoidant or incapable than their true capacity.  Such personality factors are not caused or worsened by PTSD.  They are the underlying factors of motivation and preferred psychological comfort which lead individuals to cling, e.g., to roles of disability, long after actual recovery has occurred.

At some point in the history, various secondary gains and opportunities were in place for a claimant who is attracted to a comfortably passive lifestyle. Passive​-dependent individuals in general, especially those with past history of chemical dependency, also become quickly dependent, at least psychologically, on benzodiazepine‑like drug (e.g., Xanax, Ativan, etc); which only then worsens various cognitive symptoms, avoidant conduct, emotional anxiety, and dependency conduct, Very typically doctor and patient are ever verbalizing the dangers and harms of the benzo's and ever on the verge of doing without such drugs, yet curiously a year or two later the person is still taking them.

Today's psychiatric evaluation found once again as before a pattern of odd speech and thought, odd behavior, sometimes nonsensical statements and certainly noncredible statements, and a seeming entrenchment in a role of passive ineptitude. A diagnosis of schizotypal personality is warranted. But the claimant's various statements about psychiatric symptoms were so seemingly caged and contrived (either in their being revealed or conversely denied) as to be wholly non‑reliable. This means that an underlying psychotic illness is possible but from the evidence not medically probable.

To summarize the conclusion of this report, no significant change from our conclusions of 1999 were found, and his current psychiatric diagnosis is the following:

Axis I Syndromes: (1) Malingered PTSD condition, partial or entire;

(2) Probable benzodiazepine dependence;

(3) PTSD no longer present, resolved since1998.


(4) Schizophreniform psychosis undetermined ‑ neither confirmed nor ruled out (please refer to Axis II below).

Axis II Personality: Personality disorder of the mixed type, passive-​dependent and schizotypal (resembling chronic

schizophreniform psychosis, but with an Axis I diagnosis less than probable, due to non reliability of history).

Axis III Medical:  No condition diagnosed.

Axis IV Stressors:  Minimal to none (unchanged).

Axis V Level of Functioning: Obscured by motivational factors and secondary gains (unchanged).

Many individuals with pre‑existing personality disorder of a passive type have a strong preference to find psychological comfort in a passive role of sickness or injury. Once the psychological gratifications of the sick role are discovered and enabled or reinforced, the individual is loathe to give them up. As in this case, when a treating psychiatrist such as Drs. Holladay or Glass begin to see that personality factors are operating, and to address such factors, the subject claimant quickly moves on to find some other doctor.

There is generally speaking overlap between malingering and personality disorder. There is much evidence of chronic personality disorder here, in the claimant's spotty and marginal work record, lack of any clear career progress, odd patterns of speech and thought, behavioral quirks, and the number of strange ideas he reveals. If he is assumed a priori to be suffering a PTSD condition, the vagueness and oddities of his speech and thought may not be noted.  But if PTSD is not a priori medical assumption, and if instead we carefully look at what Mr. Happs says and does, it soon becomes apparent that he does not know what he is talking about with respect to PTSD. To the contrary his spontaneous choices of phrase and word are notably vague, global, self-​contradictory, sometimes bizarre, even nonsensical. Gross inconsistency and self‑contradiction has been noted in his complaints overtime.

Whether Mr. Happs has a bonafide psychotic or schizophreniform disorder I do not know. There is reason to doubt it, even though his oddities of speech and manner and thought are so apparent. His spontaneous descriptions of even his psychotic symptoms have a notably contrived or ambiguous quality, as if he is keeping an eye on the implications of his statements.

2. Is the 9‑14‑98 work injury still a substantial factor in his mental condition and need, if any, for treatment? To be a substantial factor under Alaska law, the 9‑14‑98 event must be so important that reasonable people would regard it as a cause of Mr. Happs' current condition and would attach a responsibility to it.

No, the 9‑14‑98 work injury is no longer a substantial factor in his mental condition and need for treatment now three years later. Mr. Happs early on recovered from any functional disability he had from the work events he had in 1998. He was no longer fearful of driving, if indeed he had ever been fearful. He resumed actual driving. He was no longer fearful of driving past the scene of the previous fatality, if indeed he had ever been fearful.  He resumed driving past the scene on a regular basis without symptoms.  His return to his usual occupation had already been unusually and unnecessarily prolonged, seemingly enabled simply by medical approval.  Only when insurance payments were stopped did he discover the motivation to return to activity at his usual occupation.  He was no longer disabled from working as a security guard, if indeed he had ever been disabled.  He did in fact return to working as a security guard.  Then after about three months he abruptly stopped. This was more than one year after the event of record. The stated reason for stopping was as vague as ever.

Now Mr. Happs has settled into a psychologically comfortable role of chronic mental patient.  But this is not the usual or expected course of PTSD, and is not well‑explained by any diagnosis of PTSD.  It is explained by personality factors and a medially enabled opportunity to act out. The cause of his current condition is a combination of personality characteristics plus secondary gains, plus volition/motivation for his present role.

3. Has Mr. Happs reached medical stability following the 9‑14‑98 work injury?

Yes. That was our conclusion and it was explained in our previous report two years ago, 7‑28‑99. There is no change in our conclusions in that respect, nor in the evidence supporting them. Mr. Happs remains medically stationary, and in our opinion has been medically stationary since our last IME. As stated and explained in our report of 7‑28‑99, he has been medically stable since 1998.

4. Does Mr. Happs have pre‑existing psychiatric conditions which were aggravated or exacerbated by the incident of 9‑14‑98?

He has pre‑existing psychiatric conditions of personality disorder and chemical dependency. But these were not aggravated nor exacerbated by the 9‑14‑98 incident.

The very concept of aggravation or exacerbation of a personality disorder by external trauma events is incoherent from a psychiatric perspective. Personality characteristics including personality disorder are fundamental, inherent, underlying, and pre‑existing factors. These personality traits and factors and motivations persuade or lead or attract a person to claim or act in certain ways.  Such traits or disorder are present throughout life, stable over time, but not necessarily displayed or acted out at all times.  They are not significantly affected for better or worse by new external events in adult life, including PTSD‑like traumas.  A trauma or injury of some kind becomes, for the subject with such personality problems, simply an opportunity ever after.

The same is true of chronic chemical dependency such as alcohol dependence.  Chemically dependent individuals are habituation‑prone individuals, and they usually, if not always, blame chemical usage on something external.  Accident events and the prescribing of addictive benzodiazepines to a previously addicted person merely becomes an opportunity for them to resume chemicals.  But it is not the accident event per se which does this, since no accident compels any doctor to prescribe or any subject patient to accept and use benzodiazepines. His choice to use benzo's, sometimes per the records even to seek them, and his subsequent resumption of such chemical usage, simply indicated a preference and decision in his part, and on the part of his prescribing doctors.

5. What, if any, further psychiatric or psychological treatment do you believe Mr. Happs should receive, and is the need for that treatment related to the 9‑14‑98 work injury?

None. He needs no treatment with respect to the 9‑14‑98 injury. Psychiatric and psychological treatments ongoing will continue to simply enable his disability status rather than to help him in any real sense.

6. Please respond, if appropriate, to the comments made by Dr. Geeseman in her psychiatric evaluation report dated 9‑22‑99, particularly at pp. 4‑6 where she issues a "rebuttal" to your report.

On p.4 of her rebuttal letter, Dr. Geeseman wrote that my 1999 IME found Mr. Happs to be a pathologic liar. Her charge in that respect was inaccurate and overstated. If you read my report, specifically p.18 third paragraph, I raised the possibility of pathologic lying but concluded that it was less than 51% probable.

On p.5 Dr. Geeseman's report did not find that my 1999 report listed any symptoms that would rule PTSD in or out. Her criticism in that respect makes no sense medically since it is not possible to list symptoms which rule‑out diagnoses and listing symptoms which would rule‑in a diagnosis is an unreliable and clinically naive approach, unless context and nonverbal evidence is kept in mind.  What Dr. Geeseman appears to be doing here was attempting to assert a symptom‑check list approach to diagnosis.  In that approach if symptoms are listed and matched up with criteria, the subject patient is granted to have whatever diagnosis the symptom list matches up with.  But no physician of my acquaintance makes diagnoses that way, it is on a number of grounds so unreliable.  It is an unreliable way of approaching diagnosis in all clinical settings, but is least reliable, indeed grossly misleading, in any context of disability or litigation.  In fact, any and all patients can and do misrepresent symptoms for a number of reasons, some innocent and some not so.

(b) Not that litigation context necessarily contradicts subjective symptoms, but in any context of litigation and contingency benefits, the patient's list of symptoms cannot be simply assumed reliable.  When abundant evidence exists of vague, self‑contradictory, implausible, unreliable history reporting is present (as in this case), the subjective symptoms cannot be simply matched up against a list of symptoms from a book. To do so is to invite grossly inaccurate diagnosis and the enablement of disability more than therapeutics.

(c) When symptom lists are used for diagnosis, the authoritative text for such use is DSM‑IV, yet other parts of DSM‑IV have overlooked.  I refer specifically to the cautionary remarks in DSM‑IV against using symptom checklists in just this way in any medical‑legal context.  Common sense would say the same, as do clinical psychiatric principles of neutrality and abstinence from advocacy.

On p. 5 the Dr. Geeseman report discussed at length the concept of acute stress reactions becoming a disorder requiring treatment. With those statements in general, I have no significant disagreement. But her more generalized discussion seems for the moment to have forgotten Mr. Happs' specific case ‑that he did indeed recover. He no longer feared driving, he no longer feared or reacted to driving past the scene, and he was able to recount all the details of the accident without emotional flooding.  Then he switched doctors at the very point when his doctor was wondering why he could not now return to work.  So the relevance of Dr. Geeseman's discussion of acute reaction versus disorder is not apparent.

Also on p. 5 the Dr. Geeseman report discussed the unique personality of Don, her patient.  But the discussion did not make a very clear rebuttal of the observations noted in detail in our previous IME report. Her referencing "Don's" communicating pattern as "not fitting the standard" seems to be a subtle disparagement of psychiatric diagnostics in general.  Of course such bizarre or nonsensical or self‑contradictory statements as Mr. Happs made do not fit the standard, if by standard is meant some common understanding of what is normal versus abnormal.  The Dr. Geeseman report seems to require nothing of her patient except that he "tried to say that something is wrong."  He is, for instance, apparently not expected to state a coherent, consistent story, nor to explain contradictions in his statements, nor to tell the same story to various interviewers.  Nor is he apparently expected to explain how it is that he can now drive, visit the scene and discuss the accident, yet is somehow required to be viewed as disabled for as long as he says.  It appears that the treating doctor will do all of this for him.

The Dr. Geeseman report apparently perceives Mr. Happs to be out of touch with reality, but is sure, (how?) that this is not his usual way of mental functioning.  The report perceived that he is trying to "bring some sense" to what is going on both within his own body and "in his world," but it is unclear what is meant by all those vague statements.  Somehow the Dr. Geeseman report perceived that Mr. Happs, it is not clear how, was suppressing the accident.

Aside from the fact that suppression is actually a healthy thing for people to do, indeed is one of the five healthiest adaptive ways that people use to cope with adversity and get on with their lives, it is apparent that Mr. Happs was successful.  His alleged fear of driving, and of driving past the accident scene, and his ability to recount events all became normal even before he went to see Dr. Geeseman.  Unfortunately, it rather appears from her rebuttal, that the doctor did not perceive how healthy and necessary is the ego defense adaptation of suppression, if indeed that is what is going on with Mr. Happs. Instead, the doctor apparently felt it incumbent to de‑suppress as it were.  And now today Mr. Happs remains in his own view as disabled as ever three years after the event.

The Dr. Geeseman report attempted to make a distinction between disproportional symptoms versus disproportional statements. I do not understand her point. Mr. Happs made disproportional statements and in the process disproportional symptom claims.  Disproportional in the sense of being variously suggested‑sounding, vague, sometimes omitted, extreme beyond anything resembling PTSD, and mysteriously prolonged or resurgent long after resolved.  Disproportionality, whether of statement or symptom, at the very least means that the individual's statements cannot be taken as reliable nor assumed to support a diagnosis of PTSD simply because he once upon a time experienced some trauma.

The Dr. Geeseman report, still on p.5, vaguely glossed a number of the contradictions which had previously come to light by the time of our 1999 IME report. But those records and the contradictions stand, and were not specifically controverted by the Dr. Geeseman letter. It appears that the doctor was attempting to explain away anything or everything which did not fit with the diagnosis of victim status and PTSD. As an independent examiner, I am not free to do that.

The Dr. Geeseman report was unconvinced that Mr. Happs' resuming driving was any indication of recovery at all.  The Dr. Geeseman report was unconvinced that Mr. Happs' claim of injury, which occurred while he was driving 60 mph and because he was driving 60 mph (rather than stationary) had anything directly to do with driving. Yet in what other way would recovery from alleged PTSD be manifest, except by resumption of such activities.  Those activities were previously and subsequently linked by Mr. Happs himself to the event of record.  This appears to be another instance of a treating psychiatrist losing sight of the bigger picture and ignoring or discounting actual real objective evidence in favor of highly subjective, intuitive perceptions or projective imagining.

The Dr. Geeseman report, still on p. 5, reiterated her opinion that one year of treatment (i.e., by Dr. Holladay) before her did not constitute treatment specific to Mr. Happs' condition. Which argument might make a little sense if under her care Mr. Happs had remained off benzodiazepines which had been blamed on his first psychiatrist, and/or if Mr. Happs had recovered actual functioning under Dr. Geeseman's care which he had not already recovered prior to seeing Dr. Geeseman.  And/or if her treatment methods had restored him to independent functioning.  But none of those things occurred‑ After a brief honeymoon of mutual good feelings, Mr. Happs was back on benzodiazepines. He had already recovered the ability to drive, etc., even before seeing Dr. Geeseman, but under her theories of diagnosis and care he was still to be considered somehow disabled, even though he could drive.  And Mr. Happs' return to work was not actually a direct result of Dr. Geeseman's theories or treatment, but a result of simple therapeutic claim closure by the insurance company.  If anything, this was in spite of treatment, since he discontinued visits to her immediately upon the claim closure.

On p. 6, the Dr. Geeseman report in 1999 was very optimistic and expecting no permanent residual impairments. The clinical reasoning exhibited in her rebuttals was linked to this optimism. Yet here we are two years later and Mr. Happs has claimed to be just as sick and disabled as ever, not withstanding the treatments of Dr. Geeseman and the optimistic prognosis. If anything, these results are evidence that the clinical ideas under which he has been treated for two years have been simplistic, and seemingly naive to the implications of the personality disorder diagnosis.

7. If you believe Mr. Happs is psychiatrically stable, does he have a ratable

permanent partial impairment as a result of the 9‑14‑98 work injury?

Mr. Happs has no ratable psychiatric impairment related to the work events of 1998. We found no ratable impairment in 1999 and no ratable impairment today.

8. What restrictions, if any, would you impose upon his work activities? Do you believe he is presently able to perform work and/or participate in reemployment activities within any limitations you might impose?

No restrictions were found. Yes, he is presently able However, as discussed in our previous report, he is also capable of passive aggressively sabotage of any efforts in which he is the passive recipient to earnest efforts which do not expect much from him. Our understanding and conclusions about his condition and in response to the questions in your covering letter of 6‑21‑01 were all previously addressed in our 7‑28‑99 report. My answers and explanations, and the reasonable basis for the probable conclusions made then were all discussed at some length. In today's report I did not wish to reiterate and quote verbatim from my 1999 report, nor did I see any purpose to be served in doing so.  But this second IME evaluation of Mr. Happs, as of now in 2001, found the same evidence and conclusions as before, with no basis for concluding any different from before. The psychiatric conclusions and opinions stated here as of 2001 have the same basis as our conclusions in 1999, and are not in any significant or relevant way changed.


Dr. Klecan testified consistent with his evaluation in his March 7, 2002 deposition, incorporated herein by reference.  As discussed above, Dr. Early performed an SIME based on the employee’s and employer’s physicians’ opinions on October 29, 2001.  In his “Summary and Conclusions” section, and his “Response to Questions and Recommendations” section, Dr. Early opined at pages 12 – 19:  

This gentleman's situation is extremely challenging. It is difficult to integrate all the information in the various documents and from the information provided in the evaluation interview. Some information appears to be overtly contradictory and yet, when asked to explain those contradictions Mr. Happs has produced a reasonable explanation. Considerable time and effort has been spent in attempting to sort through the information because there are two contradictory assessments of this gentleman's situation. His treating clinician, psychiatrist, psychotherapist and psychologist, have indicated that he suffers from Post‑Traumatic Stress Disorder with secondary depression and anxiety. They have all concluded that he has genuine psychiatric difficulties resulting from the psychic trauma of the client's death and that he has ongoing need for psychiatric medications and treatment. On the other hand, Dr. Klecan has firmly concluded that this gentleman is malingering. Dr. Klecan diagnosed "malingered Post‑Traumatic Stress Disorder condition, partial or entire" and "Post‑Traumatic Stress Disorder no longer present, resolved since 1998. " He concludes that there is no need for additional treatment and that Mr. Happs has deliberately prolonged the period of disability for purposes of malingering.

Treating health providers have an ethical responsibility to provide treatment for conditions presented to them by their patients.  They are not investigative physicians and are not fact finding or truth finding in the legal sense. Health care providers generally accept information provided by their patients and act accordingly in an attempt to improve the patient's health. This is particularly true in the field of mental health where the patient's perceptions, beliefs and presentations represent the motivation for coming to treatment. This is altered when there are legal issues or other secondary factors which may motivate treatment. However, treating health care providers cannot deny treatment based on their beliefs that someone may be motivated by factors other than seeking improvement in their health. On the other hand, forensic examiners do not have a duty to the patient to believe and respond to those perceptions presented by the patient. Rather, forensic examiners attempt to seek the truth and reach assessments and conclusions considering medical legal issues within their understanding. In addition, treating health care providers generally have extensive opportunities to talk with the patient, observe inconsistencies and presentation of information or symptoms and they can discuss at length many other issues which are impossible for a forensic examiner. Therefore, treating health care providers are generally thought to be in the best position to assess a patient's condition and treatment needs. The relatively brief time forensic examiners spend with patients offers the opportunity for apparent contradictions to go unexplained, for immediate counter transverse issues to affect the interaction and thus the direct interview process offers only a small window of opportunity to observe and question an individual. These examiners rely much more on extensive documents for careful review, integration and determination of the most meaningful overall assessment. In this particular case, Dr. Klecan's conclusions about malingering are particularly problematic because the proof of malingering represents a major impact on an individual's treatment, treatment coverage and ultimately, financial and personal outcomes. A diagnosis of malingering has a very significant gravity and carries grave responsibility. If there is evidence, such as a videotape of an individual performing acts which the individual has adamantly denied the ability to perform, this is incontrovertible evidence of deceit. If, however, a videotape reveals that an individual is participating in some kind of work‑like activity when that individual has been described as being incapable of full‑time work involving that activity, even this is subject to additional consideration. An individual might indeed be able to carry out work‑like activity for even an hour or two. A videotape would clearly demonstrate that activity but would not demonstrate the persons ability to do that on a consistent basis necessary for meaningful and gainful employment. Therefore, even hard evidence such as a videotape has to be reviewed very carefully in consideration of malingering unless there is clear untruthfulness. To reach a diagnosis of malingering based on secondary gain issues, appearances of exaggerated complaints are incapacitation and other less obvious and clear-cut evidence is less convincing. This is particularly of importance when one considers impact on an individual's life based on such a conclusion.

There is no doubt that this gentleman experienced a severe psychic trauma when a client he was transporting for a drug treatment program jumped from a fast moving vehicle which he was driving. The death of that individual certainly would qualify for the kind of trauma which has been described as underlying acute stress disorder and ultimately Post‑Traumatic Stress Disorder.

Mr. Happs' initial response to the event was that he was emotionally disturbed but attempted to continue work. In fact, about two days after the event occurred he attempted to drive a vehicle with additional clients involved. According to the information presented, his employers identified emotional distress and requested that he seek psychiatric care. This was not initiated by Mr. Happs. Subsequently, Mr. Happs was evaluated by Dr. Holladay, approximately one week after the incident. Dr. Holladay described signs and symptoms which were consistent with acute stress disorder. Dr. Holladay later adjusted the diagnosis to Post‑Traumatic Stress Disorder, consistent with the time frames for transitioning from an acute disorder to a chronic disorder. I can find no reason to question the diagnoses of Dr. Holladay. However, the treatment provided for this disorder was medication management by Dr. Holladay and psychotherapy by a master's level counselor. Dr. Holladay actually saw Mr. Happs every few weeks for brief visits and medication management.

Medication records indicate initial use of both Xanax and Klonopin both of which are effective in the treatment of the anxiety component of Post‑Traumatic Stress Disorder. As depression developed over time, as generally happens with unresolved Post‑Traumatic Stress Disorder, the antidepressant Serzone was added about two months later. The Serzone dosage appears to have been approximately 200‑300 mg per day. Currently, most psychiatrists would prescribe Serzone at a higher dosage for maximal therapeutic benefit. In January of 1999, approximately three months after starting Serzone Dr. Holladay changed the patient to Prozac. Thereafter, Dr. Holladay prescribed increasing dosages up to about 40 mg per day starting in May of 1999. This does represent a therapeutic level of Prozac in the upper range of treatment dosages. Dr. Holladay reported in March that the patient was acknowledging some mild improvement, approximately 10 days after the dosage of Prozac was raised from 30 mg to 40 mg. By the first of May Dr. Holladay reported that Mr. Happs was off of all benzodiazepines. Still is experiencing symptoms, however, and Dr. Holladay requested psychometric testing. In the early part of June, Mr. Happs had the discussion with Barbara Biggs, the nurse case manager. Following this discussion Mr. Happs expressed considerable emotional upset and he continues to focus on that discussion as precipitating increasing emotional distress. Regardless of the particulars and the facts regarding that discussion, he clearly perceives it as very stressful.  (Emphasis added). 

Shortly thereafter when he saw Dr. Glass, psychometric testing was consistent with anxiety and depression. It is also at this time in June of 1999 that Mr. Happs first began to describe some unusual thoughts described by Dr. Glass. She did not diagnose psychosis but indicated that these were typical of schizotypal personality.

However, between March and June, Mr. Happs had been described as gradually improving. In my opinion, the Serzone was likely minimally effective for Mr. Happs. The Prozac was likely to have been effective at the dosage prescribed and, if continued, would likely have resulted in continuing improvement. On the other hand, it is my opinion that the treatment of Post​Traumatic Stress Disorder requires intensive, comprehensive and well managed psychotherapeutic approaches in close combination with ongoing medication management. In my opinion, weekly psychotherapy with Dr. Holladay in association with ongoing pharmacologic management would have allowed for closer monitoring and ultimately a better therapeutic outcome. Weekly psychotherapy sessions with Dr. Holladay would have allowed for a brief time during each session to reassure Mr. Happs about medication issues, provide an opportunity for a stronger therapeutic relationship and would have provided the basis for cognitive behavioral psychotherapy strategies concurrent with medication management, all coordinated by the same individual. On the other hand, ongoing guided desensitization, desensitization in actual field experiences with a field technician and other kinds of cognitive behavioral strategies for reduction of sensitivity to phobic stimuli could very well be conducted by a therapist or technician under the weekly monitoring and guidance of the psychiatrist. The first year of treatment in acute stress disorder and Post‑Traumatic Stress Disorder is critical in the ultimate outcome. With Mr. Happs, because of the personality structure previously described, it is even more important in his treatment to have consistent, intensive and structured treatment. A focus on immediate efforts to minimize hyperarousal symptoms with immediate desensitization procedures and an early return to work at some kind of activity which would not result in increased anxiety would have been quite helpful.

The change from Dr. Holladay to Dr. Geeseman was likely a result of the lack of a strong and intensive therapeutic relationship as described above. As a result, Mr. Happs did not have confidence in the treatment process and elected to go to another psychiatrist. I agree with both Dr. Holladay and Dr. Klecan that continued treatment with the same psychiatrist (Dr. Holladay) would likely have been more beneficial in the long run.

The new psychiatrist, Dr. Geeseman, obviously was positive and encouraging in her initial sessions with Mr. Happs. This would have been the kind of interaction likely to produce optimism and enthusiasm. The change to doxepin reportedly decreased physical symptoms Mr. Happs had complained of Therefore the diminished side‑effects associated with positive and supportive encouragement for improvement no doubt were quite instrumental in the signs associated with early improvement.

In addition, I agree with Dr. Geeseman that abreactive discussion of events surrounding the trauma is important in treatment. The dramatic improvement during August and September is uncharacteristic of chronic Post‑Traumatic Stress Disorder. The treatment of Post‑Traumatic Stress Disorder requires continuing medication until symptoms are in remission for at least one year. Dr. Klecan stated "Mr. Happs' return to work was not actually a direct result of Dr. Geeseman's theories of treatment, but a result of simple therapeutic claim closure by the insurance company. If anything this was in spite of treatment since he discontinued visits to her immediately upon claim closure." The conclusion Dr. Klecan reaches is understandable and has merit. On the other hand, the first note about claim closure that is seen in the medical documents is dated September 13, 1999. He continued to see Dr. Geeseman for approximately six weeks thereafter. Following the last treatment session of October 20, 1999, Mr. Happs canceled subsequent appointments with the indication that he was "doing fine. " He had returned to work and was optimistic about future stability. Regardless of any issues about Dr. Geeseman's treatment the benefit of treatment or the various factors which influenced Mr. Happs' return to work, premature treatment of Post‑Traumatic Stress Disorder has an extremely high probability of resulting in relapse. Even if time loss was discontinued at the time Mr. Happs returned to work, treatment should have continued as part of the injury related condition for at least one year. Treatment could have been varied depending upon stability and successful return to work. However, return to work without benefit of continuing therapeutic assistance will result in a high probability of relapse.

Subsequently, Mr. Happs applied for and received public assistance with approximately 12 visits allowed for psychiatric contact per year (according to Dr. Geeseman). Mr. Happs then was referred to the Alaska Guidance Clinic where he was evaluated by Dr. Telford, a psychiatrist. Dr. Telford diagnosed Post‑Traumatic Stress Disorder and identified that Mr. Happs had continued to take doxepin 200 mg at night. Dr. Telford stated that this gentleman was continuing to experience a severe level of impairment as a result of the Post‑Traumatic Stress Disorder and needed ongoing medication and psychiatric treatment. He added Zyprexa at that time. Subsequently Mr. Happs continued treatment with approximately monthly sessions with Dr. Telford. In this situation I also conclude that the intensity of treatment was insufficient to result in any true therapeutic benefit. Even at this point, more intensive psychiatric management and more directed structured cognitive behavioral techniques associated with coordinated return to work, would have been a desirable approach. On the other hand, accepting Dr. Klecan's diagnosis of malingering, no treatment would have been necessary.

I cannot find justification to counter the combined diagnoses of three treating psychiatrists about the diagnosis of Post‑Traumatic Stress Disorder. In addition, each psychiatrist in turn continued to document Post‑Traumatic Stress Disorder and the need for ongoing treatment. I cannot agree with Dr. Klecan's conclusion that this represents a case of malingering.

On the other hand, it is my opinion that treatment would have been more productive if it had been more intensive, more consistent and had been under the guidance of one psychiatrist skilled in the treatment of Post‑Traumatic Stress Disorder. Three psychiatrists in a period of 17 months generally on a once per month basis is inadequate for the treatment of Post‑Traumatic Stress Disorder, even combined with any other kind of weekly counseling. It is not surprising that the treatment response has been as it has, despite the best efforts of those treating psychiatrists. I find no fault in their treatment. However, I would have recommended weekly psychiatric management by one psychiatrist throughout the treatment program for maximum probability of improvement. However, as is often the case in psychiatric conditions, optimal treatment may not be available. I have no way of knowing what was available or not available to those individuals involved in care. Certainly, Mr. Happs decision to leave Dr. Holladay's care was ill‑advised and was of his own choosing. The decision to leave Dr. Geeseman's care was not of his own choosing. The frequency with which he could have care by Dr. Telford appears to be related to a lack of coverage for treatment expenses.

Overall this gentleman has now suffered from Post‑Traumatic Stress Disorder over a period of three years without meaningful and substantial improvement.

I have carefully reviewed each of the issues raised by Dr. Klecan in support his diagnosis of malingering. Each of those issues he raises certainly has merit. However, even taken all together, it is my opinion that there is insufficient evidence to conclude that Mr. Happs is malingering.

I am of the opinion that Mr. Happs has a pre‑injury childhood and adolescent history, along with identified personality traits, which would predispose him to the development of Post‑Traumatic Stress Disorder, and to the subsequent treatment issues which have arisen. Mr. Happs is likely to respond to initial interventions by psychiatrists with enthusiasm and hope and this would address strong dependency traits. In addition, pre‑existing anxiety related personality traits would predispose Mr. Happs to a marked reaction to a psychic trauma and to perpetuation of those symptoms. Finally, the treatment plan as described above would likely have increased Mr. Happs' anxiety and doubts regarding his condition, his status, the probability of improvement and his ability to cope. An early and coordinated partial return to work effort with strong supportive psychiatric management might have yielded a different result. At this point, this is, of course, moot.

In my opinion treatment for Post‑Traumatic Stress Disorder is still indicated. However, it should be carefully coordinated with ongoing vocational efforts, concurrent partial return to work with adequate monitoring and structure to improve the probability of success. A return to work effort should be carefully structured on a daily basis to begin in a low stress environment, with a part time effort and gradually increase over time, in coordination with ongoing therapy. This would require a psychiatrist, and possibly a psychotherapist and vocational counselor all working in close coordination with unemployment circumstance. I doubt that formal academic training would be necessary or desirable. In fact, the most important consideration, in my opinion, is the structured progressive work plan with firm, supportive and well managed psychiatric oversight.

DSM IV DIAGNOSES

AXIS I Post‑Traumatic Stress Disorder, chronic, associated with secondary onset of Depressive Disorder and Anxiety Disorder. Both of these conditions are a component of Post‑Traumatic Stress Disorder and need not represent separate diagnoses. The anxiety occasionally arises to the level of panic attacks, although I do not make the diagnosis of panic disorder. This condition is causally related on a more probable than not basis to the industrial injury of September 14, 1998.

AXIS II Mixed Personality Disorder, with schizoid, depressive, avoidant and dependent personality components. At times the presence of mild delusions and hallucinations may be of sufficient magnitude to consider a diagnosis of schizotypal. personality. However, I am not prepared to formally make that diagnosis. The personality disorder, as described pre‑existed the industrial injury and is likely to become less problematic as the Post‑Traumatic Stress Disorder comes under better control.

AXIS III  No diagnoses.

AXIS IV Psychosocial stressors include unemployment, income of less than $600 per month, lack of intensive psychiatric treatment availability, inadequate social and therapeutic support system including vocational services.

AXIS V Global assessment of functioning presently is rated at 50 with serious impairment.

RESPONSE TO QUESTIONS AND RECOMMENDATIONS

1.  On a more probable than not basis this gentleman has a Post‑Traumatic Stress Disorder which is causally related to the accident of September 14, 1998.

2. In my opinion, residuals of that work injury remain a substantial factor in Mr. Happs' mental health condition and require additional treatment as described above.

3. The pre‑existing personality disorder pre‑existed the industrial injury. However, escalation to the level of schizotypal symptoms represents a temporary aggravation of the pre‑existing personality disorder and will likely resolve as the Post‑Traumatic Stress Disorder improves and a more normal lifestyle occurs.

4. The pre‑existing mixed personality disorder contributed to the vulnerability to the development of Post‑Traumatic Stress Disorder following the industrial injury. Because of the persistence of symptoms of Post‑Traumatic Stress Disorder, the personality traits identified prior to the injury have also become more problematic. That is, the personality traits contribute to the complications of treatment because of dependency, suggestibility, emotional over‑reaction, mis‑interpretations and doubts about treatment plans.

5. I recommend weekly psychiatric treatment to include at least one full session per week with concurrent medication management by a psychiatrist skilled in the treatment of Post​Traumatic Stress Disorder. This treatment should continue for at least one year at this level. Treatment should include, in addition, structured desensitization and other standard cognitive behavioral techniques. In addition, I recommend that psychiatric treatment be allowed only if Mr. Happs agrees to ongoing concurrent return to work efforts in a structured situation, monitored by the psychiatrist and the vocational counselor and with reasonable accommodation for his psychiatric condition. Psychiatric treatment should be provided by the same psychiatrist throughout the course of this treatment. Therefore it is important that Mr. Happs agree to a psychiatrist, and maintain consistency of treatment. Failure of Mr. Happs to comply with weekly psychiatric treatment, concurrent graduated vocational efforts, and desensitization would then constitute a lack of cooperation. Of course, this would be addressed on an ongoing basis by the treating psychiatrist. With this kind of intensive treatment plan, if there is no identifiable and significant improvement within six months, in my opinion this case should then be rated for closure.

6. I do not consider Mr. Happs' condition to be fixed and stable as per the above discussion.

7. Not applicable. 

     8. I do not recommend that Mr. Happs return to employment as any kind of commercial driver or in any law enforcement area where he is responsible for the welfare of others. While he may have been able to successfully engage in this kind of activity in the past, the Post‑Traumatic Stress Disorder and emergence of more problematic traits of his personality disorder indicate that he is not likely to successfully and reliably undertake such stressful circumstances. This would be particularly worrisome under any emergency or stressful occurrence.

I do believe he should be able to return to work as an electrician or in some related field, or as a building maintenance repair person (assuming he has the necessary skill). However, this return to work should be on a graduated and monitored basis as described above.

It is my opinion that Mr. Happs should and can eventually return to work on a full‑time basis given proper treatment and structure. However, even when he does return to work, treatment should be ongoing as described above, until he is considered fixed and stable. Return to work should not be synonymous with concluding that he is psychiatrically fixed and stable. That will be determined by psychiatric evaluation.

This has been a very complicated and difficult case to appropriately address. I hope that the conclusions I submit are helpful in management of this claim. Should you have any further questions or need for clarification please contact me.


The employee’s spouse, Martha Happs testified at the March 21, 2002 hearing regarding her observations of the employee and the difference between him before September 14, 1998 and the present.  She testified that the employee used to be very active and involved, and now does practically nothing.  She denied that they have any major marital problems, although admits that every couple has ups and downs.  She stated that at one time the employee’s dog had been wounded and she “put him down” with a revolver as they could not afford to take the pet to a veterinarian.  She categorized herself as an artist and testified she tries to augment the household income by selling her clay artwork at festivals and the Saturday Market.  


The employee argues his claim is and always has been compensable.  The employee acknowledges that the presumption of compensability does not apply;  we go straight to the preponderance analysis.   The employee asserts that Drs. Geeseman, Telford, and Early provide the evidence necessary to establish the preponderance standard.  The employee requests we award timeloss and medical benefits to September 3, 1999, the date the employer controverted all benefits.  


The employer argues the preponderance of the evidence supports a conclusion that the employee’s PTSD condition had resolved in 1998 and that it is no longer liable for the employee’s benefits.  The employer asserts the employee is a malingerer and has no motivation to return to work.  The employer argues that any time the employee is close to returning to work, he changes providers. thwarting any progress made towards a return to work.  Furthermore, the employer asserts the employee, although he has a low compensation rate of $137.60 per week, receives more money through workers’ compensation benefits than he made in many years in which he actually worked (according to the Social Security Itemized Statement of Earnings).  Lastly, the employer argues the employee’s counsel’s billing rate of $300.00 per hour for Mr. Harren, and $200.00 per hour for his associates, is excessive in light of their limited experience.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.395(17) provides:  



"Injury" means accidental injury or death arising out of and in the course of employment, and an occupational disease or infection which arises naturally out of the employment or which naturally or unavoidably results from an accidental injury; "injury" includes breakage or damage to eyeglasses, hearing aids, dentures, or any prosthetic devices which function as part of the body and further includes an injury caused by the wilful act of a third person directed against an employee because of the employment; "injury" does not include mental injury caused by mental stress unless it is established that (A) the work stress was extraordinary and unusual in comparison to pressures and tensions experienced by individuals in a comparable work environment, and (B) the work stress was the predominant cause of the mental injury; the amount of work stress shall be measured by actual events; a mental injury is  not considered to arise out of and in the course of employment if it results from a disciplinary action, work evaluation, job transfer, layoff, demotion, termination, or similar action, taken in good faith by the employer. 


AS 23.30.120(c) provides:  "The presumption of compensability established in (a) of this section does not apply to a mental injury resulting from work-related stress."  The Alaska Supreme Court ruled:  



To prevail, [Employee] had to establish by a preponderance of the evidence, without benefit of the presumption of compensability, that:  (1) "the work stress was extraordinary and unusual in comparison to pressures and tensions experienced by individuals in a comparable work environment"; and (2) the work stress, as measured by actual events, "was the predominant cause of the mental injury."  (Emphasis in original).  Williams v. State of Alaska 939 P.2d 1065, 1071 (Alaska 1997).


Each of the two elements are mandatory.  (Id. at 1072).  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71,72 (Alaska 1964).  Claims for a mental injury must be based on actual events, not an employee's perception of the events.  Arnold v. Tyson Seafoods Group, AWCB Decision No. 97-0253 (December 11, 1997).


Regarding the first prong, we find the September 14, 1998 incident to be clearly “unusual and extraordinary” for a “Van Driver.”  Observing a person leap from a moving vehicle and attending to the dead or dying, severely injured person does not occur on a routine basis.  We find the employer acknowledged this and initially paid timeloss benefits and provided psychiatric benefits.  


Addressing the second prong, we find the September 1998 injury was the predominate cause of the employee’s mental injury.  We note that the employee likely had some pre-existing psychological issues, but find that the employee’s exposure to the September 1998 incident combined with his other issues, necessitating his need for treatment and his inability to work.  


The employer paid for all benefits until September, 1999 when it received Dr. Klecan’s report, and controverted all benefits.  The question we must now determine is whether the employee’s ongoing need for psychiatric treatment and his inability to work is still related to the September 1998 injury.  


Although AS 23.30.120(c) provides that the presumption of compensability established in (a) of this section does not apply to a mental injury resulting from work-related stress, to err on the side of caution, we will apply a brief presumption analysis that the employee’s continuing need for benefits continues to be work related and is reasonable and necessary (after establishing compensability without benefit of the presumption).  We would find the employee raises the presumption with the opinions of Drs. Geeseman, Telford, and Early that additional psychiatric care is necessary to return the employee to the workforce.  We would find the employer clearly rebuts the presumption with the opinion of Dr. Klecan that the employee’s PTSD has resolved and he is now malingering.  We now must decide if the employee has proven his claim by a preponderance of the evidence.  

The party with the burden of proving asserted facts by a preponderance of the evidence must “induce a belief in the mind of the triers of fact that the asserted facts are probably true.” Saxton v. Harris 395 P.2d 71, 72. (Alaska 1964).  A longstanding principle in Alaska workers’ compensation law is that inconclusive or doubtful medical testimony must be resolved in the employee’s favor. Land & Marine Rental Co. v. Rawls, 686 P.2d 1187, 1190 (Alaska 1984); Kessick v. Alyeska Pipeline Service Co., 617 P.2d 755, 758 (Alaska 1978).


We have weighed the evidence presented in the medical/ psychiatric records, as well as all of the testamentary evidence presented in this case.  We are persuaded the preponderance of the evidence demonstrates the employee’s continuing need for medical/psychiatric care continues to be related to the September 14, 1998 incident.  We base our conclusion primarily on the report of Dr. Early, who as an independent evaluator, selected by the Board, concluded the employee’s condition is still related to the 1998 incident.  His opinion is supported by the employee’s attending psychiatrists, Drs. Geeseman and Telford (and to some extent, Dr. Holladay).  We conclude the employee has convinced us that his ongoing need for treatment continues to be work related.  We note the employee did have some underlying psychological issues, however Dr. Early opined the 1998 incident combined with and aggravated the employee’s psychological condition, necessitating treatment.  We conclude the employer is liable for the employee’s medical care from September 1999, forward.  


The employer filed a Medicaid Lien on March 28, 2002, after our hearing on the merits.  The employer has not responded to this lien.  We note that many of the entries detailed in the lien are noted as “No Primary Diagnosis” and are also for medications that do not appear to be prescribed by the employee’s doctors.  We reserve jurisdiction to resolve any disputes regarding the employer’s reimbursement of the Medicaid Lien.  


Based on the analysis detailed above, we find the employer is also liable for the employee’s timeloss benefits from September, 1999 forward.  Based on the employee’s and the SIME doctors, we find the employee is not medically stable, although with active treatment, should be able to return to the workforce shortly.  We encourage the employee and his physicians to work diligently toward the goal of returning to work.  We conclude he is entitled to temporary total disability benefits from October 27, 1998 through October 14, 1999 and December 16, 1999 to date of medical stability.  We find the employee has been deprived the time-value of money.  We conclude the employer shall pay interest at the statutory rate.  8 AAC 45.142.  


The employee seeks an award of attorney’s fees associated with his successful claim for benefits. AS 23.30.145, provides in pertinent part:


(a)
Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less then 25 percent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 percent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded;  the fees may be allowed only on the amount of compensation controverted and awarded.  . . . In determining the amount of fees the board shall take into consideration the nature, length, and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.  


(b)
If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs of the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.


We find the employer controverted and otherwise resisted paying the employee benefits.  We conclude we may award attorney's fees under subsection .145(b).  


Subsection .145(b) requires that the attorney’s fees awarded be reasonable.  Our regulation 8 AAC 45.180(d) requires that a fee awarded under subsection 145(b) be reasonably commensurate with the work performed.  It also requires that we consider the nature, length and complexity of the services performed, as well as the amount of benefits involved.


We find practice in the Workers' Compensation forum to be contingent upon prevailing upon issues presented to the Board.  We find the employee's counsel has practiced in the specialized area of workers' compensation law for several years.  Mr. Harren seeks a fee based on a rate of $300.00 per hour.  We find Mr. Harren is not as experienced as others whom we awarded $250.00 per hour (for example, Mr. Croft who has practiced workers’ compensation since 1964).  In light of Mr. Harren’s expertise and extensive experience, and the contingent nature of workers' compensation practice, we find $225.00 per hour to be a reasonable hourly rate for Mr. Harren.  We find billing Mr. Harren’s associates at $200.00 per hour to be excessive.  We note that Ms. Tronnes was admitted in 1998, and to the Chairman’s knowledge, has never appeared before the Board.  We find $150.00 hour a reasonable rate for Mr. Harren’s associates.  Mr. Harren has detailed 57.6 hours in his affidavit of fees.  The associates have billed 46 hours in their affidavit.  We will award a total of $19,860.00 for a reasonable attorneys fee (57.6 X $225 = $12960.00 + 46 X $150 = 6,900.00).  


Regarding paralegal costs, the affidavits reflect total paralegal hours of 20.6 hours at $140.00 per hour.  We find this rate to be excessive.  We find $90.00 per hour to be reasonable based on our knowledge of others similarly situated, and Mr. Harren’s extensive use of associates.  We conclude $1,854.00 for reasonable and necessary paralegal costs. 


We find the majority of the other costs claimed by the employee to be reasonable and necessary and awardable under 8 AAC 45.180(f).  The costs total $1,412.47. However we note the employee charged $.15 for copies.  8 AAC 45.180 (f)(15) only allows $.10 per page.  632 copies were billed.  The employee’s request for other costs shall be reduced by $31.60 ($.05 X 632 = $31.60).  ($1,412.47 – $31.6 = $1,380.87).  The employer shall pay a total of $23,094.87 for the employee’s reasonable attorney’s fees and costs.


ORDER
3. The employee in entitled to timeloss and medical benefits as detailed in this Decision and Order.

4. The employer shall pay a total of $23,094.87 for a reasonable award of attorney’s fees and costs.  


Dated at Anchorage, Alaska this 3rd day of May, 2002.







ALASKA WORKERS' COMPENSATION BOARD







____________________________                                






Darryl Jacquot,






     Designated Chairman







____________________________                                  






Harriet Lawlor, Member

DISSENT OF BOARD MEMBER HAGEDORN


I strongly dissent from the majority’s decision.  Based on Dr. Klecan’s thorough analysis, reports, and testimony I find the employer has proven, by a preponderance of the evidence, the employee is malingering.  The employee has no motivation to return to work when he nets more on workers’ compensation than he did in many years prior to his injury.  I would not find the employee credible based on his bizarre and wildly fluctuating presentations to the different doctors, and his demeanor at the hearing.  AS 23.30.122.  I find it highly suspect that as soon as a return to work is in sight, the employee changes physicians, destroying any progress made.  I would find the employee’s PTSD had resolved within six months of the incident.  I would deny and dismiss the employee’s claims in their entirety.  







____________________________                                






S. T. Hagedorn, Member

     If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Superior Court. 

     If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.
APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of DONALD R. HAPPS employee / applicant; v. NUGENS RANCH, employer; PAULA INSURANCE COMPANY, insurer / defendants; Case No. 199820005; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 3rd of May, 2002.

                             

   _________________________________

      




   Shirley A. DeBose, Clerk
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� The employee initially asserted a claim for a “heart condition.”  This was not argued or asserted at the hearing or mentioned in his Hearing Brief.  We deem the claim for heart condition abandoned.  


� The employee initially asserted a claim for a “heart condition.”  This was not argued or asserted at the hearing or mentioned in his Hearing Brief.  We deem the claim for heart condition abandoned.  
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