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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

DANIEL N. DAVIS, 

                                                  Employee, 

                                                            Respondent,

                                                   v. 

PRESCOTT EQUIPMENT CO, INC.,

                                                  Employer,

                                                   and 

ALASKA NATIONAL INS. CO.,

                                                  Insurer,

                                                            Petitioners.
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          INTERLOCUTORY

          DECISION AND ORDER

        AWCB Case No. 199515349
        AWCB Decision No. 02-0084 

         Filed with AWCB Anchorage, Alaska

         May 6, 2002

We heard the employer’s petition to cancel the second independent medical examination (“SIME”) in this matter on the written record on April 25, 2002, at Anchorage, Alaska.  Attorney Michael Patterson represents the employee.  Attorney Trena Heikes represents the employer.  We closed the record on April 25, 2002.  We proceeded as a two-member panel, which constitutes a quorum. AS 23.30.005(f).


ISSUE
Shall we cancel the SIME ordered in Davis v. Prescott Equipment Co., Inc., AWCB Decision No. 01-0021 (February 7, 2001) (Davis I)?


SUMMARY OF THE EVIDENCE
On January 9, 2001, we conducted a full hearing on the merits of the employee’s claim for benefits.  After reviewing all of the evidence in this matter, we issued Davis I on February 7, 2001 requesting an SIME.  Specifically, in Davis I, we held:

We find the employee presented evidence that his claims for time loss and medical benefits, as well as other benefits, are compensable due to work-related back pain and chronic pain syndrome.  On the other hand, the employer presented evidence that the employee’s work injury represented a temporary aggravation of his underlying back condition and that his current condition is not work-related.  We find the employee’s attending physician, Dr. Schurig, and the employer’s physician, Dr. Marble, have medical disputes regarding the work-relatedness of the employee’s current condition.  We further find that another physician’s opinion will assist us in resolving these disputes.

***

…We find a medical doctor with a specialty in pain management is best suited to perform this SIME.  Raymond Gaeta, M.D., is a physician on our list who specializes in internal medicine and is board certified in pain management.  In addition, we note Dr. Gaeta is a qualified state medical examiner for an industrial task force on low back pain.  According to our records, Dr. Gaeta has not treated the employee.  We therefore choose Dr. Gaeta, pending his acceptance, to perform the SIME, provided no subsequent conflicts are discovered.

Id. at page 9.

In a letter to prehearing officer Cathy Gaal, the employer stated the following:

As you may recall, the employee was scheduled to attend an SIME in San Francisco to be conducted by Dr. Gaeta on June 18, 2001.  Five days before the scheduled time for the employee’s departure, after hotel, airline and ground transportation had been arranged, Mr. Davis refused to attend contending he was unable to travel because of his back condition.  At that time you requested a doctor’s note indicating the employee was unable to fly.  The employee did not provide such information, however, until after the July 23, 2001 prehearing.  On July 27, 2001 Mr. Davis obtained a note from Dr. Schurig that he was unable to fly to San Francisco.  Following a subsequent prehearing that was conducted by William Walters on August 8, 2001, the Board decided to proceed with a records review with Dr. Gaeta…It is now nearly one year since the Board decision requesting Dr. Gaeta conduct an SIME…

Accompanying its March, 2002 letter, the employer submitted a petition to cancel the SIME with Dr. Gaeta and proceed with another SIME physician as no report has been produced despite repeated requests.

In her prehearing conference summary dated April 24, 2002, prehearing chairperson Cathy Gaal amended the employer’s March 7, 2002 petition to simply “cancel the SIME process altogether and proceed with a decision on the case.”  Chairperson Gaal noted:

The board ordered an SIME in February, 2001.  An SIME was scheduled with Dr. Gaeta for June, 2001, EE asserted that he was not able to fly to California (EE’s physician confirmed that it would be difficult for EE to travel by air) to attend the SIME, so the board asked Dr. Gaeta to do a records review SIME.  Dr. Gaeta has not provided a report, and has ignored the Board designee’s phone calls and letters regarding the SIME.

In a stipulation dated April 24, 2002, both parties stipulated and agreed:

…the Second Independent Medical Evaluation originally requested by the Board be terminated and the Board immediately decide the case based on the record as it existed following the hearing of January 17, 2001.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
AS 23.30.135 (a) provides in part:

In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided by this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties…

In Davis I, we determined that an SIME would assist us in resolving the disputed issues between Dr. Schurig and Dr. Marble pursuant to AS 23.30.110(g), AS 23.30.095(k) and AS 23.30.135(a).  However, over one year later, we still have no SIME due to the events described in the Summary of Evidence, and it is evident to the Board that Dr. Gaeta will not be providing an SIME report to the Board.  At this point, we find the costs of delaying this matter any further outweigh the benefits of restarting the SIME process with another physician, especially if another SIME would be a records review, which we find less helpful than an SIME accompanied by a physical examination.  We further note both parties have agreed to a cancellation of the SIME per the April 24, 2002 stipulation.  Therefore, we will cancel the SIME ordered in Davis I pursuant to AS 23.30.135(a).  The Board will issue a decision and order based on the record as it existed following the hearing on January 17, 2001.

ORDER
1. The SIME ordered in Davis I is cancelled.

2. The Board will issue a decision and order based on the record as it existed following the hearing on January 17, 2001. 


Dated at Anchorage, Alaska this 6th day of May, 2002.





ALASKA WORKERS' COMPENSATION BOARD







____________________________                                






Kathleen M. Snow,






     
Designated Chairperson
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James Rhodes, Member

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of DANIEL N. DAVIS employee / respondent; v. PRESCOTT EQUIPMENT CO, INC., employer; ALASKA NATIONAL INS. CO., insurer / petitioners; Case No. 199515349; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this  6th day of May, 2002.

                             

   _________________________________

      




                           Shirley A. DeBose, Clerk
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