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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

HENRY J. VAN HORN, 

                                                   Employee, 

                                                            Respondent

                                                   v. 

CITY OF HYDABURG SCHOOL DISTRICT,

                                                  Employer,

                                                   and 

ALASKA PUBLIC ENTITY INSURANCE,

                                                  Insurer,

                                                            Petitioners.
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          FINAL

          DECISION AND ORDER

        AWCB Case No.  200007025
        AWCB Decision No. 02-0085 

         Filed with AWCB Anchorage, Alaska

         on May  7, 2002.

On March 20, 2002, we heard the employer’s petition for review of the Reemployment Benefits Administrator’s (RBA) February 20, 2002 determination of eligibility for reemployment benefits.  Attorney Steven Constantino represents the employee.  Attorney Michael Budzinski represents the employer.  

We left the record open to allow the employee an opportunity to submit an affidavit of attorney’s fees and costs, and the employer to file its objections thereto.  The employee submitted his fee and cost bill with an accompanying affidavit on March 26, 2002.  The employer filed its objections to the affidavit and bill on April 5, 2002.  We closed the record when the Board next met on April 9, 2002.


ISSUE

Did the RBA abuse his discretion when he determined the employee was eligible for vocational retraining benefits?


SUMMARY OF THE UNDISPUTED EVIDENCE

The employee has problems with both his shoulders.  The employer disputes the compensability of the left shoulder condition, but has accepted the right shoulder claim.  The employee left his job with the Hydaburg School District, and eventually accepted a teaching position in Togiak.  He taught for about three months before leaving that job to return to Anchorage for reasons which were primarily personal.  In his letter of resignation, however, the employee also stated:  “[l]ast, but not necessarily least in importance, I have been suffering pain in my right shoulder due to a torn rotator cuff.”  While in Anchorage, the employee continued to seek medical care for his shoulders.


On August 2, 2001, RBA Designee Mickey Andrew found the employee was entitled to an evaluation to determine his eligibility for reemployment benefits.  The employer sought reconsideration.  


On August 24, 2001 RBA Designee Andrew concluded the employee was eligible for an evaluation.  The employer did not seek review of the RBA’s decision on reconsideration.  


The task of evaluating the employee’s eligibility for reemployment benefits was assigned to Reemployment Specialist Virginia Collins.  While the employee was being evaluated, the employer controverted stipend benefits, based on medical reports generated after the RBA’s determination of eligibility for an evaluation became final.  (Controversions dated January 22 and 25, 2002).  


Ms. Collins submitted her report to RBA Douglas Saltzman. The report recommended the employee be found eligible for retraining benefits.


In its February 5, 2002 letter to RBA Saltzman, the employer asked that the reemployment process be suspended until the compensability of the employee’s left shoulder condition was resolved.  The employer also asked the RBA to direct Ms. Collins to perform a further investigation on the employer’s ability to offer modified employment within the employee’s physical capacities.
  Finally, the employer commented on its assessment of the medical evidence which indicated the employee was capable of returning to work at his date of injury job.


On February 20, 2002, the RBA issued his decision.  The RBA found the employee was eligible for reemployment benefits because he lacked the physical capacities necessary to work as a teacher, as defined by SCODDOT, the only type of work he performed during the 10 years prior to his injury. Additionally, the RBA’s decision stated:

The insurer’s attorney, Michael Budzinski, expressed concern regarding the physician review of the job descriptions.  I have elected to rely on the opinion of Dr. Jensen as Ms. Collins reported that you stated that he is your primary treating physician.  Dr. Johnston provided an opinion of your physical capacities but has not seen you since January 2001.  Dr. Gieringer approved the job description for Teacher with the modification that an overhead projector [be used] so you did not have to perform activities above the waist so it was not approved as described in SCOD[D]OT.  Mr. Budzinski also noted that you may be able to perform alternative employment with your employer.  Ms. Collins contacted the employer and submitted an addendum report on February 13, 2002, indicating that there will be no offer of alternative employment.


The employer petitioned for review of the RBA’s determination of eligibility for reemployment plan benefits.


THE PARTIES’ ARGUMENTS

The employer argues that the employee’s return to work as a teacher following his disability is conclusive proof of his ability to do the work, despite medical opinions to the contrary.  The employer relies on Ketchikan Gateway Borough v. Saling, 640 P.2d 590 (Alaska 1979) and Parker Drilling Co. v. Wester, 651 P.2d 842 (Alaska 1982) in support of this proposition.  The employer argues that the RBA’s failure to consider the analysis in Saling and Wester and to direct further investigation by Ms. Collins amounts to a legal error which is an abuse of the RBA’s discretion.  The employer argues that if the physical requirements of the Togiak teaching job are greater than, or equal to, the demands of a teaching job as defined in SCODDOT, then any medical opinion indicating the employee cannot perform the SCODDOT job is irrelevant under Sailing and Wester and may not be relied on by the RBA.  In fact, the employer argues, based on Saling and Wester, the RBA had no discretion to find the employee was anything other than ineligible for reemployment benefits.


Finally, the employer argues AS 23.30.041, as written, violates constitutional protections of due process.  First, there is no opportunity to be heard by the parties, or to even participate in a deliberative process before the RBA issues his decision.  Second, there is no defined standard of proof to be applied to evidence which the parties may, or may not know, is before the RBA for consideration.


The employee argues AS 23.30.041, as written in conjunction with 1988 amendments to the Act, is not constitutionally flawed.  The legislature specifically contemplated a compromised vocational rehabilitation system.  The post-1988 changes made comparatively fewer vocational retraining benefits available to injured workers; but, in exchange, the eligibility process was streamlined to speed the course of returning an injured worker to employment as efficiently as possible.  Therefore, the employer’s argument that the Togiak job should have been investigated to determine its compliance with SCODDOT fails.  To the contrary, the unambiguous language of Section 41 only requires application of the SCODDOT job description to the medical evidence, albeit, with sometimes harsh results for the injured worker, as in Konecky v.Camco Wireline, 920 P.2d 277(1996).  


Thus, the employee argues, the RBA properly reviewed the record before him (within the time constraints specified in Section 41) by considering the physician opinions regarding the employee’s physical ability to return to work as a teacher, as the job is generically defined in SCODDOT.  In summary, the employee argued that the pre-1988 cases cited by the employer are without merit because the statute was specifically rewritten in 1988 to reach the quick, efficient results contemplated by the legislature and to reduce the extensive, and often expensive, litigation previously associated with retraining injured workers.  


Finally, the employee argues his return to work for only three months should not preclude his right to benefits.  Although the employee primarily left his job for personal reasons, he continued to have problems working because of his (compensable) right shoulder.  If anything, the employee argues his brief return to work should be interpreted to support his physician opinion he can not perform the work as a teacher.

FINDINGS OF FACT AND CONCLUSIONS OF LAW


I.  Legal Sufficiency of the Controversions.


Before determining whether the RBA abused his discretion in finding the employee eligible for reemployment benefits, we address an issue brought to our attention during the course of argument.  The employer stipulated to the retroactive payment of stipend benefits from the date of the initial controversion and continuing.  While we commend the employer for voluntarily reinstating benefits, we do not believe the controversions, issued after the RBA Designee’s decision (regarding the employee’s eligibility for an evaluation) became final on reconsideration were legally sufficient.  Although the new medical evidence would have been sufficient to support a controversion prior to the RBA Designee’s final decision, it is insufficient once the employee has been found eligible to receive an evaluation and is in the reemployment process.
  Seamon v. Matanuska-Susitna Bourgh School District, AWCB Decision No. 02-0045 (March 8, 2002).  In Seamon, the RBA found the employee eligible for reemployment benefits on November 13, 2001.  The employer did not appeal the RBA’s decision to the Board within ten days, as required by AS 23.30.041(j), or request reconsideration of the RBA within 15 days as provided by the Alaska Administrative Procedure Act at AS 44.62.540.  Instead, the employer controverted the employee’s rights to reemployment benefits on December 13, 2001, and simply ignored the decision of the RBA.  The Board found the employer had not acted in good faith.  Therefore, as in Seamon, we believe a penalty is also due the employee on the retroactively paid stipend benefits the employer controverted, but then reinstated voluntarily at the hearing.  AS 23.30.155(j).  Because the issue of a penalty was not raised by the parties, or argued at the hearing, we will not order a penalty, or refer this matter to the Division of Insurance, until the parties have had an opportunity to respond.  We direct the parties to contact Workers’ Compensation Officer Douglass Gerke to schedule a hearing on this matter within the next 90 days. 


II.  Standard of Review.
     The board shall uphold the decision of the RBA, or his Designee, unless evidence is submitted supporting an allegation of abuse of his discretion. AS 23.30.041(o).  A decision which is arbitrary, capricious, manifestly unreasonable, or stems from an improper motive is an abuse of discretion.   Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985).  An abuse of discretion also exists when the reviewing court is left with the definite and firm conviction on the whole record that there has made a mistake.  Brown v. State, 563 P.2d 275, 279 (Alaska 1977).  Finally, misapplication of controlling law is an abuse of discretion.  Binder v. Fairbanks Historical Preservation Foundation, 880 P.2d 117 (Alaska 1994).


Furthermore, the Administrative Procedure Act, AS 44.62.570, provides another definition to be used by the courts in considering appeals of administrative agency decisions.  It contains a reference to the “substantial evidence” standard:  

Abuse of discretion is established if the agency has not proceeded in the manner required by law, the order or decision is not supported by the findings, or the findings are not supported by the evidence . . . .  If it is claimed that the findings are not supported by the evidence, abuse of discretion is established if the court determines that the findings are not supported by (1) the weight of the evidence; or (2) substantial evidence in the light of the whole record.  


On appeal, our decisions reviewing the RBA's determinations are subject to reversal under the abuse of discretion standard set forth in AS 44.62.570, which incorporates the substantial evidence test.  Yahara v. Construction & Rigging, Inc., 851 P.2d 69 (Alaska 1993).  Concern with meeting that standard on appeal leads us to apply a substantial evidence standard in our review of an RBA determination. 


Applying a substantial evidence standard, a “[reviewer] may not reweigh the evidence or draw its own inferences from the evidence.  If, in light of the record as a whole, there is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion, then the order . . . must be upheld.”  Miller v. ITT Arctic Services, 577 P.2d 1044, 1049 (Alaska 1978) (footnotes omitted).  If, in light of all the evidence, the Board finds the RBA's decision is not supported by substantial evidence, it must conclude the RBA abused his discretion, and remand the matter for reexamination of the evidence and necessary action.

III. Did the RBA Abuse His Discretion?


A.  Is There Sufficient Evidence to Support the RBA’s Decision?

Based on our review of the RBA’s decision, and evidence of record, the Board finds that there is substantial evidence to support the RBA’s decision the employee is eligible for reemployment benefits.  Although the evidence of record was conflicting, the RBA’s decision indicates he gave consideration to all the evidence but ultimately chose to rely on the medical opinion of the employee’s treating physician Dr. Jensen, rather than Dr. Johnston’s stale opinion regarding physical capacities.  Further, Dr. Geiringer opined that the employee could only return to a SCODDOT teaching position if it was modified.  The RBA has the discretion to determine which physician opinion(s) he will rely on when determining an employee’s eligibility for benefits.  Irvine v. Glacier General Construction, 894 P.2d 1103, 1106 (Alaska 1999).  Therefore, we conclude it was clearly within the RBA’s discretion to find the employee eligible for reemployment benefits based on Dr. Jensen’s opinion, and that the RBA’s decision is supported by substantial evidence in record as a whole.



B. Did the RBA Misapply the Law?

     We conclude the RBA properly applied the law.  AS 23.30.041(e) states:

An employee shall be eligible for benefits under this section upon the employee’s written request and by having a physician predict that the employee will have permanent physical capacities that are less then the physical demands of the employee’s job as described in the 1993 edition of the United States Department of Labor’s “Selected Characteristics of Occupations Defined in the Revised Dictionary of Occupational Titles for (1) the employee’s job at the time of injury; or (2) other jobs that exist in the labor market that the employee has held or received training for within 10 years before the injury or that the employee has held following the injury for a period long enough to obtain the skills to compete in the labor market, . . . .

We find the employee’s return to work as a teacher for three months is evidence he was, at least briefly, capable of performing that work.  We do not find it is conclusive, however, or that it raises an irrebuttable presumption he is capable or working as a teacher for any meaningful duration.  We conclude the RBA had the discretion to consider other evidence, to include the conflicting physician opinions about the employee’s ability to perform work defined by SCODDOT.  The Konecky court stated:

The language of AS 23.30.041(e) is clear -- the Board must compare the physical demands of a specific job as found in SCODDOT with the employee's physical capacities.  Employees are eligible for reemployment benefits only if their physical capacities are less than the physical demands as described in SCODDOT. Rydwell, 864 P.2d at 529. 

     Finally, we do not find that the employee’s trial return to work as a teacher creates a presumption he is physically capable of working as a teacher under the analysis argued by the employer relying on Saling and Wester.  To the contrary, one of the reasons the employee resigned after only three months of employment as a teacher was the ongoing pain in his admittedly compensable right shoulder.  We also find the employer’s reliance on Saling and Wester is misplaced.  Both decisions predate 1988, when the vocational rehabilitation section of the Act was extensively revised.  As the Konecky court clearly stated, the only standard against which an employee’s abilities should be assessed is SCODDOT.  Accordingly, we will affirm the RBA’s decision finding the employee eligible for reemployment benefits.


IV.
ATTORNEY FEES

AS 23.30.145(a) states, in pertinent part:

Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less then 25 percent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 percent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded.


Subsection 145(b) allows for the recovery of reasonable fees in excess of the statutory minimum.  However, certain criteria must be met.  Our implementing regulation, 8 AAC 45.180(b) provides in pertinent part:  


An attorney requesting a fee in excess of the statutory minimum in  AS 23.30.145(a) must (1) file an affidavit itemizing the hours expended, as well as the extent and character of the work performed, and (2) if a hearing is scheduled, file the affidavit at least three working days before the hearing on the claim for which the services were rendered.  At the hearing, the attorney may supplement the affidavit by testifying about the hours expended and the extent and character of the work performed after the affidavit was filed.  If the request and affidavit are not in accordance with this subsection, the board will deny the request for a fee in excess of the statutory minimum fee, and will award the minimum statutory fee. . . . 


(d)(1)  A request for a fee under a as 23.30.145(b) must be verified by an affidavit itemizing the hours expended as well as the extent and character of the work performed, and, if a hearing is scheduled, must be filed at least three working days before the hearing on the claim for which services were rendered; at hearing the attorney may supplement the affidavit by testifying about the hours expended and the extent and character of the work performed after the filing of the affidavit.  Failure by the attorney to file the request and affidavit in accordance with this paragraph is considered a waiver attorney’s right to recover a reasonable fee in excess of the statutory minimum fee under a as 23.30.145(a), if AS 23.30.145(a) is applicable to the claim, unless the board determines that good cause exists to excuse the failure to comply with this section.  


At hearing Mr. Constantino advised the Board he had not filed an affidavit three days before the hearing.  We directed him to file an affidavit, and advised the employer it would have a right to object.  Mr. Constantino’s affidavit vehemently reargues the merits of his client’s case, but fails to explain why he did not timely file his fee and cost bill on time.


In Douglas v. Hills Pet Nutrition, AWCB Decision No. 00-0004 (January 13, 2000), an attorney unfamiliar with the intricacies of Alaska Workers’ Compensation practice filed her affidavit of attorney’s fees after the hearing.  We did not find good cause existed under those circumstances to excuse the late filing.  Similarly, we find there is not good cause to excuse the late filing here.  We conclude the award of attorney’s fees is limited to an award under AS 23.30.145(a).


The Board finds the employee’s attorney has successfully obtained a benefit for the employee.  The Board finds the employer resisted payment and controverted the employee’s right to reemployment benefits, even after the RBA issued its decision finding the employee eligible for an evaluation.  The Board concludes the employee is entitled to receive compensation for his attorney’s fees.  


The policies underlying the attorney's fee statute further support our conclusion.  AS 23.130.145(a) provides for attorney's fees in order to ensure that injured workers are able to obtain effective representation.  Underwater Construction v. Shirley, 884 P.2d 150 (Alaska 1994). The Court found that when “an employer resists payment of benefits, [and] the injured worker must retain an attorney to protect his interests [then] ‘[t]he employer is required to pay the attorneys' fees relating to the unsuccessfully controverted portion of the claim because [the employer] created the employee's need for legal assistance.’” Underwater Construction at 159.


Regarding the statutory rate, we find AS 23.30.145(a) provides in pertinent part:  “fees may not be less than 25% on the first $1,000.00 of compensation” and at 10% thereafter.  In Egemo v. Egemo Construction, AWCB Decision No. 98-0116 (May 11, 1998) a different panel awarded an attorney fees under AS 23.30.145(a) at 100% for medical benefits awarded in a prior decision and order.  In Lipman v. Anchorage School Dist., AWCB Decision No. 00-0048 (March 10, 2000), the Board awarded the employee’s attorney 35% of the value of the reemployment benefits awarded.


In the present case, the employee’s eligibility for reemployment benefits has been vigorously contested by the employer.  We find an award limited to the statutory minimum would not provide a fee “sufficient to compensate counsel for work performed.”  Wien Air Alaska v. Arant, 552 P.2d 352 (Alaska 1979).  We will exercise our discretion in this case and award attorney’s fees in excess of the statutory minimum.  Given the litigious nature of the claim, and the significant importance of reemployment benefits
, we find an award of 35% of the value of the employee’s reemployment benefits, including any penalties which may be awarded, is warranted.  We find this reasonably compensates Mr. Constantino for work prior to and including the hearing on the employee’s eligibility for reemployment benefits.  We conclude the employer shall pay the employee attorney’s fees equal to 35 percent of the value of all the employee’s reemployment benefits, from the date of the initial controversion on January 22, 2002 and continuing. 
ORDER


1.  The Reemployment Benefits Administrator’s determination that the employee is eligible for reemployment benefits is affirmed. 


     2.  The employer shall pay the employee’s attorney fees in an amount equal to 35 percent of the value of the employee’s reemployment benefits as set forth herein. 


3.  The parties shall contact Douglass Gerke to schedule a hearing within 90 days of this decision on the issue of whether the January 22 and 25, 2002 controversions were legally sufficient. 



Dated at Anchorage, Alaska this _____day of May 2002.






ALASKA WORKERS' COMPENSATION BOARD






____________________________________                                





Rhonda L. Reinhold, Chairperson






____________________________________                                





John A. Abshire, Member






____________________________________                                  





Philip E. Ulmer, Member


If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Superior Court. 


If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.
APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of HENRY J.VAN HORN employee/respondent; v. CITY of HYDABURG SCHOOL DISTRICT,employer; ALASKA PUBLIC ENTITY INSURANCE, insurer/petitioners Case No.200007025; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 7th day of May 2002.

_________________________________

      





   Dennis Morgan, Clerk

�








� Ms. Collins supplemented her report with an addendum dated February 13, 2002 which stated the employer was unable to offer modified employment.


� When an employee (or employer) fails to request a determination of entitlement to an eligibility evaluation, permanent partial impairment benefits are due in a lump-sum, rather than bi-weekly.  Hanson v. Wal-Mart, AWCB Decision. No. 01- 0182 (September 20, 2001) and Lange v. Sitka Conservation Society, AWCB Decision. No. 00-0033 (February 23, 2000).


� In Lipman, the employee’s attorney inadvertently failed to file his affidavit because of a clerical error.  The Board did not find good cause to excuse the error. 


�8 AAC 45.160(e) presumes the waiver of reemployment benefits or medical benefits in a C&R is not in an employee’s best interest. 
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