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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

PAMELA K. PARKER, 

                                                  Employee, 

                                                            Appellee,

                                                   v. 

CARRS QUALITY CENTERS,

(Self-Insured),

                                                   Employer,

                                                          Appellants.
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          INTERLOCUTORY

          DECISION AND ORDER

        AWCB Case No.  200005654
        AWCB Decision No. 02-0086 

         Filed with AWCB Anchorage, Alaska

         May 8, 2002

We heard the employer’s appeal of the Board Designee’s determination granting the employee’s petition for a protective order for psychological records prior to the employee’s injury date at Anchorage, Alaska on April 17, 2002.  The employer also requested a psychological employer medical examination (“EME”) and requested the second independent medical evaluation (“SIME”) be postponed until after the psychological EME report is generated.  Attorney Andrew Lambert represents the employee.  Attorney Robert Griffin represents the employer.  We proceeded as a two-member panel, which constitutes a quorum. AS 23.30.005(f).  We closed the record at the conclusion of the hearing.


ISSUES

1. Did the Board Designee abuse her discretion when she determined the employer is not entitled to the employee’s psychological records prior to her date of injury?

2. Is the employer entitled to a psychological EME?

3. Shall we postpone the SIME until a psychological EME is conducted?


SUMMARY OF THE EVIDENCE
The employee filed a Report of Occupational Injury stating she injured her back and legs on March 28, 2000, when she fell while working for the employer as a pharmacy technician.
  The employer accepted compensability of the injury, paying temporary total disability (“TTD”) benefits and temporary partial disability (“TPD”) benefits from March 29, 2000 through January 10, 2001.
  Then, on May 30, 2000, the employer contorverted all additional benefits on the basis “Ms. Parker was examined and evaluated by Dr. Eric Carlsen on 5/10/00 and found to be returned to her pre-aggravated status.  Furthermore, no medical records from Ms. Parker’s physician have been received to support any kind of work related aggravation or injury.” 

The employee began treatment with Davis Peterson, M.D., who referred the employee to Lawrence Stinson, M.D., at the Advanced Pain Center.  On September 20, 2000, Dr. Stinson scheduled the employee for discography to help determine whether the employee has discogenic pain and to determine if the employee is a candidate for intradiscal electrothermal therapy (“IDET”) procedure.  After the discography on October 24, 2000, Dr. Stinson diagnosed an annual tear into the interior epidural space at L4-5.  He then noted that before the employee could undergo the IDET procedure, “She would first have to undergo lumbar stabilization training with our physical therapy personnel and also be evaluated by Robert Trombley, Ph.D., our pain psychologist.”

On October 30, 2000, Dr. Trombley evaluated the employee and concluded:

In my opinion, it will important to first help Ms. Parker decrease her depressive symptoms prior to intradiscal electrothermal therapy.  This will give an opportunity to teach her skills to self-manage pain.  I do believe that she would be an appropriate candidate once her depressive symptoms have significantly decreased…Again, I believe that she would be an appropriate IDET candidate; however, her depression will influence the outcome of this procedure.  Depression will influence her level of motivation to complete the required physical therapy after the procedure and will affect her perception of pain.  Depression has been shown in research to have an affect on people’s perception of pain.  Therefore it is appropriate to decrease her depressive symptoms prior to the IDET procedure.

The employee treated with Dr. Trombley again on November 6 and 7, 2000.  In his November 7, 2000 report, Dr. Trombley noted, “Discussed current stressful events, and patient reported missing her daughter.  She was very tearful when discussing this.  Discussed depression level and importance of addressing these thoughts associated with her emotional reaction to these thoughts.”  On November 6 and 7, 2000, the employee was also treated at Advanced Pain Therapeutics to physically prepare  her to undergo the IDET procedure.  On November 7, 2000, the employee was asked to schedule one more therapeutic session at “pre op day.”

On January 10, 2001, Shawn Hadley, M.D., examined the employee at the employer’s request.  Dr. Hadley determined “there are significant psychological factors driving Ms. Parker’s ongoing complaints of pain and requests for medications.  As part of my employer’s medical evaluation, I would recommend a full pain psychology evaluation by Dr. Michael Rose.”
  

At her deposition taken on January 31, 2002, the employee testified she has taken Zoloft for depression for 3-4 years.
  She agreed that Dr. Trombley has not released her for the IDET procedure.
  However, she testified she stopped going to Dr. Trombley because the insurer cut off her workers’ compensation benefits. The employee also testified she still wants the IDET procedure, which Dr. Stinson recommends.

On October 22, 2001, the employee petitioned for an SIME.  In addition, the employee attached an unsigned SIME form, with no SIME physician identified, to her hearing brief submitted on April 9, 2002.  At a prehearing conference on February 21, 2002, the parties scheduled a hearing to determine whether an SIME can proceed without a psychological EME.  On February 23, 2002, the employee petitioned for a protective order regarding a release for “my psychological/psychiatric condition for the period of 1974 to the present,” which the employee presented to her to sign.

At a prehearing on March 19, 2002, Board Designee Joireen Cohen addressed the employee’s petition for a protective order.  She also noted the IME physician made a referral for a psychological IME.  Chairperson Cohen determined:

This prehearing chairperson does not see the relevance of the prior psychological or head injury records.  The employee does not make the argument that her psychological condition is the result of the work injury; instead, she underwent psychotherapy as a result of readying her for the IDET procedure.  Psychological records after the date of injury are relevant because of the request that the employer pay for those treatments.  Psychological records prior to the date of injury are not relevant to the issues in this case.

The employer then appealed Designee Cohen’s determination granting the employee a protective order for psychological records prior to her date of injury.  Designee Cohen scheduled the employer’s appeal to be heard by the board along with the employer’s request that an SIME not proceed until a psychological EME is conducted.

At the hearing, the employee argued her psychological records are not relevant to the disputed issues in this matter; thus, the Board Designee did not abuse her discretion when she granted the employee’s petition for a protective order.  The employee also opposed the employer’s request for a psychological EME on the basis it was, once again, irrelevant, and the employer was merely “fishing.”  The employee emphasized she has no claim for a psychological injury.

On the other hand, the employer argued the employee’s own physicians, Dr. Stinson and Dr. Trombley, placed the employee’s psychological condition at issue in this case.  According to the employer, Dr. Stinson referred the employee for a psychological evaluation before moving forward with the IDET procedure, and Dr. Trombley determined it would be important to decrease the employee’s depressive symptoms before proceeding with the IDET procedure.  Moreover, EME physician Dr. Hadley referred the employer for a psychological evaluation.  Therefore, the employee is entitled to a psychological EME.  The employer also asserted it is entitled to a release for prior psychological records on the same basis.  According to the employer, an SIME should not be conducted until after the psychological EME, so that the SIME physician will have the EME report and so that a psychological evaluation can be included in the SIME. 


FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. Is the employer entitled to a psychological EME?

AS 23.30.095(e) provides in part:

The employee shall, after an injury, at reasonable times during the continuance of the disability, if requested by the employer or when ordered by the board, submit to an examination by a physician or surgeon of the employer’s choice authorized to practice medicine under the laws of the jurisdiction in which the physician resides, furnished and paid for by the employer.  The employer may not make more than one change in the employer’s choice of physician or surgeon without the written consent of the employee.  Referral to a specialist by the employer’s physician is not considered a change in physicians…

We find the employer is entitled to a pain psychology examination by Dr. Rose pursuant to Dr. Hadley’s referral on January 10, 2001. AS 23.30.095(e).  While the employee does not have a claim for a psychological injury, we find there is clearly a psychological component to the employee’s request for the IDET procedure.  Thus, we order the employee to attend an EME with Dr. Rose.  We also note Dr. Rose does not constitute a change in EME physician, as he was a referral from Dr. Hadley.  We note the employee must cooperate with the EME process;  failure to do so could result in the suspension of benefits. AS 23.30.095(e).

The employer also requested the SIME not proceed until the EME by Dr. Rose has been conducted.  While the employee has petitioned for an SIME, we find she first submitted an unsigned SIME form to the Board as an attachment to her hearing brief filed on April 9, 2002.  Additionally, there is no evidence in any of the prehearing summaries or in the Board’s file that an SIME has actually been ordered in this matter, nor has an SIME physician been selected.  Therefore, there is no SIME in progress to postpone.  Nevertheless, we see no reason why a report generated by Dr. Rose would not be forwarded to an SIME physician in a timely fashion, as we have ordered the EME in today’s decision and the SIME process has not yet begun. 

2. Shall we affirm the Board Designee’s determination to grant the employee’s petition for a protective order?

A.
Standard of Review

Under AS 23.30.108(c), we must uphold a Board Designee’s discovery decision absent, “an abuse of discretion.”  The Alaska Supreme Court has stated abuse of discretion consists of, “issuing a decision which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive.” Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985); Tobeluk v. Lind, 589 P.2d 873, 878 (Alaska 1979) (footnote omitted).  Additionally, an agency’s failure to properly apply the controlling law may also be considered an abuse of discretion. Manthey v Collier, 367 P.2d 884 (Alaska 1962).

In the Administrative Procedure Act, the legislature has provided another definition to be used by the courts in considering appeals of administrative agency decisions:

Abuse of discretion is established if the agency has not proceeded in the manner required by law, the order or decision is not supported by the findings, or the findings are not supported by the evidence...If it is claimed that the findings are not supported by the evidence, abuse of discretion is established if the court determines that the findings are not supported by (1) the weight of the evidence; or (2) the substantial evidence in light of the whole record.

AS. 44.62.570.
On appeal to the courts, our decision reviewing the Designee’s determination is subject to reversal under the abuse of discretion standard of AS 44.62.570, incorporating the substantial evidence test.  The Board’s concern with meeting that standard on appeal leads it to apply a substantial evidence standard in our review.

Applying a substantial evidence standard, a “[reviewer] may not reweigh the evidence or draw its own inferences from the evidence.  If, in light of the record as a whole, there is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion, then the order...must be upheld.” Miller v. ITT Arctic Services, 577 P.2d 1044, 1049 (Alaska 1978) (footnotes omitted).

B.
Discovery Determination

AS 23.30.108(c) provides that:

At a prehearing on discovery matters conducted by the board’s designee, the board’s designee shall direct parties to sign releases or produce documents, or both, if the parties present releases or documents that are likely to lead to admissible evidence relative to an employee’s injury.  If a party refuses to comply with an order by the board’s designee or the board concerning discovery matters, the board may impose appropriate sanctions in addition to any forfeiture of benefits, including dismissing the party’s claim, petition, or defense.  If a discovery dispute comes before the board for review of a determination by the board’s designee, the board may not consider any evidence or argument that was not presented to the board’s designee, but shall determine the issue solely on the basis of the written record.  The decision by the board on a discovery dispute shall be made within 30 days.  The board shall uphold the designee’s decision except when the board’s designee’s determination is an abuse of discretion. 

AS 23.30.107(a) provides in part, “Upon written request, an employee shall provide written authority to the employer…to obtain medical and rehabilitation information relative to the employee’s injury.”   Moreover, “We have reached the conclusion that ‘relative to the employee’s injury’ need only have some relationship or connection to the injury.” Smith v. Cal Worthington Ford, Inc., AWCB Decision No. 94-0091, at page 3 (April 15, 1994).  “If the information sought appears to be ‘relative’,” the appropriate means to protect an employee’s right of privacy is to exclude irrelevant evidence from the hearing and the record, rather than to limit the employer’s ability to discover information that may be relative to the injury. Id. (citing Green v. Kake Tribal Corp., AWCB Decision No. 87-0149 (July 6, 1987); Cooper v Boatel, Inc., AWCB Decision No. 87-0108 (May 4, 1987).  

Based on the above, we find Designee Cohen did not abuse her discretion when she granted the employee’s petition for a protective order.  We find the employer’s request for a release or prior psychological records is not related to the employee’s injury under AS 23.30.107(a).  We understand there is a psychological component to the IDET procedure issue, and we have already determined the employer is entitled to a psychological EME under AS 23.30.095(e).  However, we are not convinced the employee’s prior psychological records are relevant to whether she is currently a good candidate for the IDET procedure.  Thus, we affirm Designee Cohen’s March 19, 2002 determination granting the employee’s petition for a protective order for psychological records prior to her date of injury.  However, we reserve jurisdiction to revisit this issue should Dr. Rose determine prior psychological records necessary to render his opinion whether the employee is a good candidate for the IDET procedure.


ORDER
1. The employer’s request for an EME is granted.  The employee shall submit to a psychological EME by Michael Rose, M.D.

2. We affirm Designee Cohen’s March 19, 2002 determination.  The employer is not entitled to a release for psychological records prior to the date of injury.


Dated at Anchorage, Alaska this  8th day of May, 2002.
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John A. Abshire, Member

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of PAMELA K. PARKER employee / appellee; v. CARRS QUALITY CENTERS, employer; CARR-GOTTSTEIN FOODS CO., insurer / appellants; Case No. 200005654; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this  8th day of May, 2002.

                             

   _________________________________

      




                           Shirley A. DeBose, Clerk

�








� Report of Occupational Injury dated 3/29/00.


� Compensation Report dated 4/26/00.


� Dr. Hadley’s 1/10/01 report.


� Deposition of Employee dated 1/31/02 at page 33.


� Id. at page 63.


� Id. at page 71.


� Prehearing conference summary dated 3/19/02.





8

