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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

SAMUEL F. DEVON, 

                                                  Employee, 

                                                            Respondant,

                                                   v. 

MUNICIPALITY OF ANCHORAGE,

   (Self-Insured)

                                                  Employer,

                                                           Defendant.
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        FINAL

          DECISION AND ORDER

        AWCB Case Nos. 199921408, 200101986, 

               199807935
        AWCB Decision No. 02-0087 

         Filed with AWCB Anchorage, Alaska

         May  9, 2002


On March 19, 2002, in Anchorage, Alaska, the Alaska Workers’ Compensation Board (“Board”) heard the employer’s Petition seeking reimbursement of compensation paid to the employee and the payment of costs and attorney’s fees to the employer pursuant to AS 23.30.250(b) for penalties for alleged fraudulent and misleading acts.  The employer also sought modification of the employee’s eligibility for reemployment benefits, and referral of the employee to the District Attorney’s Office.  Testimony was not completed on March 19, 2002, and the Board reconvened on March 27, 2002 to complete this hearing.  Attorney Trena L. Heikes represented the employer.  Attorney Robert Rehbock represented the employee.  The record closed at the conclusion of the March 27, 2002 hearing.  The Board reopened the record on April 8, 2002 to accept the Third Supplemental Affidavit of Trena L. Heikes Regarding Attorney’s Fees and Costs.  The Board closed the record on April 9, 2002.

ISSUES

1. Did the employee obtain compensation benefits by knowingly making a false or misleading statement or representation? 

2. Shall the Board modify the employee’s eligibility for reemployment benefits?

3. Shall the Board refer the employee to the District Attorney for criminal investigation?

SUMMARY OF THE EVIDENCE


The employer hired the employee on May 18, 1993 as a Refuse Disposal Technician I in Solid Waste Services.
  He underwent a pre-employment physical examination by the employer and shortly thereafter commenced employment.
The employee was injured in the course and scope of his employment on February 1, 1995.  While operating a piece of equipment called a ripper cat, he incurred pain in his neck and down his left shoulder and arm.  The ripper cat required him to look over his right shoulder for extended periods of time while he was constantly jarred from ripping frozen earth.
  He treated with Douglas M. Savikko, D.O., who ordered an MRI of the cervical spine, which was done on March 24, 1995.  Radiologist Janice M. Anderson, M.D., read the MRI, disclosing spondylosis at C6-7 with mild osteophytic narrowing of the central canal as well as a bilateral foraminal stenosis, greatest on the right.  Dr. Anderson also noted spondylosis at C5-6 with mild bilateral foraminal stenosis.
  The employer’s independent medical evaluator, Ron Brockman, D.O., concluded that the employee suffered degenerative joint disease of the cervical spine that was aggravated by his work.


On August 11, 1996, the employee was promoted to the position of Refuse Disposal Utilityman III.
  The employee was again injured in the course and scope of his employment on April 25, 1998.  While cleaning rails, the employee stepped in a hole and fell
 off a 12-foot wall.  He started falling headfirst, but as he went off the wall, was able to catch something with his right arm, which was jerked, and he was able to turn himself around so that he landed on the top of his shoulders and his neck and upper back.
  He treated with Frederick G. May, P.A.-C., and Dr. Savikko at the Eagle River Family Practice, who restricted the employee from work.  An MRI performed on May 5, 1998 revealed “Increased degenerative disc disease at C6-7, with large left-sided osteophyte with neural impingement, increased from 1995”, as well as “Lesser areas of spondylosis at C5-6 bilaterally and C6-7 on the right.”


The employee was seen by neurosurgeon Louis L. Kralick, M.D., on June 9, 1998.  Dr. Kralick suggested that the employee would be best treated with “operative intervention consisting of an anterior approach with disc excision and osteophyte removal combined with anterior interbody fusion.”
  Dr. Kralick concluded that the employee’s symptoms were “directly related to the injury of April 25, 1998.”


On July 8, 1998, the employee underwent an anterior diskectomy and interbody fusion at C6-C7.
  Shortly after his surgery, the employee began experiencing pain in his right shoulder, which the employee believed was related to his April 1998 work injury, but had been masked by the significant amount of pain medication he had been receiving.
  An MRI was performed, which revealed a partial rotator cuff tear in the employee’s right shoulder and some AC joint arthritis.  On November 5, 1998, Dr. Wickler performed an arthroscopy and arthroscopic repair of SLAP lesion, partial glenohumeral joint synovectomy, subacromial decompression and AC joint resection.
 The employee returned to light duty work on January 4, 1999.  He went to full duty in May 1999.


On October 19, 1999, while working as a heavy equipment operator, the employee hit three high utility manholes while operating a grader.  This threw the employee’s neck forward, causing him to suffer upper neck pain as well as bifrontal headaches, with pain and tingling in the fourth and fifth digits of his right hand.  The employee saw Dr. Kralick, who recommended conservative management and referred the employee to physical therapy.  On February 24, 2000, Michael Borello, M.D., saw the employee and recommended continuing Oxycodone at low doses, the muscle relaxant Baclofen, and Amitriptyline.


On March 8, 2000, the employee requested an eligibility evaluation for reemployment benefits.  On April 12, 2000, rehabilitation specialist Elisa Hitchcock was assigned to complete the employee’s evaluation.  On May 26, 2000, Dr. Wickler responded to an inquiry from Ms. Hitchcock, stating that the employee would suffer a ratable permanent impairment from his industrial injuries of April 25, 1998 and October 19, 1999.  Dr. Wickler evaluated DOT job descriptions for operating engineer and line erector and concluded that the employee was unable to return to those jobs.


Ms. Hitchcock reviewed the employee’s work history for the 10 years before his 1998 work injury.  She met with the employee and discussed Department of Transportation (“DOT”) job descriptions and reviewed the employee’s resume.  Ms. Hitchcock noted that the employee had a Commercial Driver’s License (“CDL”) Class A with tanker, hazardous materials and passenger endorsements with a 40 our hazardous waste training certificate.
 Ms. Hitchcock testified at the hearing that the employee was eager to return to work, and was applying for work within his physical capacities.
  She testified that she reviewed a number of occupational descriptions with the employee.  Included in those descriptions was the DOT description for the position Highway-Maintenance Worker.  Ms. Hitchcock testified that the employee told her that he performed, among other things, the following work for the employer within the DOT job description Highway-Maintenance Worker: 

Drives truck… to transport crew and equipment to work site…. May drive snow removal equipment, consisting of truck or tractor equipped with adjustable snowplow and blower unit, and be designated Snow-Plow Operator, Truck (government ser.); Snow Plow Tractor Operator (government service.).

From the information she received, she culled the following DOT positions in the employee’s previous ten-year work history: operating engineer, line erector, derrick boat operator and motorboat operator.
  Dr. Wickler stated that the employee could not work as an operating engineer at the present time, but might be able to in the future, and he could not work as a line erector.  Dr. Wickler did not evaluate the derrick boat operator or motorboat operator positions.
  Ms. Hitchcock stated that she was unable to make a determination regarding eligibility because she was waiting for the employer to determine if an offer of alternative employment for the employee existed.
 


The employer requested that the employee undergo a physical capacities evaluation (“PCE”), which the employee underwent on July 11, 2000.  Occupational Therapist Kathyrn L. Ramm wrote that the results revealed that the employee was able to push and pull 350 pounds utilizing a four-wheeled cart and was able to lift and manipulate weights up to 35 pounds to over his shoulder height.  He was able to lift 40-pounds to shoulder height, and was able to continue to the 50-pound level at shoulder level.
  The conclusion of the report was:


Mr. Devon appears to be able to function at the medium level of work if allowed to adapt his lifting techniques to include maintaining his right arm to his side, and not lifting over 35 pounds overhead.  He appears willing and enthusiastic at the idea of pursuing further employment with the Municipality of Anchorage in any position that his abilities will permit.  


It is this therapist’s opinion that he would function very well in any of the Medium positions of the Municipality i.e. Street light maintenance, if given a chance.

The employer reviewed the results of the PCE and informed Ms. Hitchcock that a position would be made available for the employee.


On November 21, 2000, at Dr. Kralick’s request, Michael L. Gevaert, M.D, evaluated the employee.  Dr. Gevaert noted the employee was “in mild distress.”
  Evaluation of the employee’s right shoulder revealed:

The right shoulder is significant for tenderness on palpation at the acromioclavicular joint and the coracoid process.  There is further diffuse nonfocal tenderness across the anterior capsule.  Active range of motion is limited to 140° flexion, 40° extension, 140° abduction, 25° adduction, external rotation 55°, and internal rotation 5°.  He remains with a winging scapula, which is very evident with resisted protraction of the shoulder.  The incision at the shoulder is nontender…. Strength of the major muscle groups is 5/5 throughout except for weak interosseous and finger abduction, which probably is related to the previously noted peripheral neuropathy.
  

Dr. Gevaert assigned the following impairment ratings to the employee: 8% whole person impairment for the cervical radiculopathy, 9% whole person impairment for the long thoracic nerve palsy confirmed by electromyography, and 13% whole person for the upper extremity, resulting in 27% whole person impairment.
  Dr. Gevaert noted:

Mr. Devon remains employed full time with some modifications.  The physical capacities evaluation has demonstrated that he has the capacity to perform work at the medium level.  However, he is at risk of reinjury if he remains exposed to vibration.  At present he is able to manage his pain with over-the-counter anti-inflammatories and analgesics.  He has been taking increasing amounts of opioids for pain control.  I therefore believe that in the long term he should seek other vocation, or at least should avoid exposure to vibration.


On December 8, 2000, Dr. Gevaert approved the employee for work as a heavy equipment operator/operating engineer, a medium duty position.  On December 13, 2000, Ms. Hitchcock wrote that the employee was ineligible for reemployment benefits because he had been released to return to his job at the time of injury.
  The employer offered no alternative employment, and the employee was found ineligible for reemployment benefits.
 


The employee returned to work as a heavy equipment operator for the employer.  Leon H. Chandler, Jr., M.D., of A.A. Pain Clinic, Inc., treated the employee for pain primarily in his neck, and secondarily in his right shoulder.  On December 26, 2000, Dr. Chandler’s assessment of the employee was that running the road grader caused the employee pain.
  He noted that, with medications, the employee’s overall pain level was a 3 or 4 out of 10, but without medications the pain level ranged from a 4 to 9.
  On January 5, 2001, Dr. Chandler noted that the employee was maintaining pain control through the use of intermittent Percocet.  Dr. Chandler recommended that the employee start using hydrocodone.
  


On January 18 and 23, 2001, the employee called Dr. Kralick’s office complaining that he could no longer perform his work as a heavy equipment operator because of intense pain in the middle of his neck.
  On January 23, 2001, Dr. Savikko wrote:

Mr. Sam Devon is experiencing an exacerbation of radicular cervical problems that cause excruciating neck pain with arm numbness and weakness whenever he is exposed to harsh vibrations such as that incurred while operating a road grader.

He can perform all the other duties of his current position but must be kept out of all heavy equipment operation until he is reevaluated by the neurosurgeon in charge of his case.  Until that time any exposure to vibratory stressors could cause permanent nerve damage and cannot be allowed.


On January 24, 2001, Dr. Gevaert saw the employee and noted:

Samuel Devon returned to his work.  He was driving a grader for about ten days and since then he has been suffering from severe neck pain radiating into his arm… Work restrictions include not lifting more than 40 pounds occasionally, 20 pounds frequently.  He should not be exposed to vibration or sudden impact.


On January 24, 2001, the employee requested reconsideration of the RBA’s determination.  On February 8, 2001, the RBA granted the employee’s reconsideration request and found the employee eligible, relying on the opinions of Dr. Gevaert and Dr. Kralick that the employee was unable to operate a grader machine.
  The employer did not appeal this determination.


On March 19, 2001, Dr. Kralick reported that, because of the heavy equipment work the employee was doing with continued vibration and bumping, his neck and shoulder pain had been aggravated.
  Dr. Kralick noted that continued work in this environment could lead to even more severe neck pain and radiation due to increasing osteophytic changes, which might require further surgical intervention.  It was his recommendation that the employee refrain from using heavy equipment and retrain to a less physically demanding occupation.
  


On May 17, 2001, Thad C. Stanford, M.D. evaluated the employee, at the request of the employer.  Dr. Stanford noted that “[the employee] says that the grader that he works with is what causes his problems in the arm, shoulder and neck.  He says all of the other equipment he can work without too much difficulty.”
  Dr. Stanford concluded that the employee’s work incident of January 21, 2001 aggravated his past neck condition.  He noted that another doctor should evaluate the right shoulder and elbow condition.  He concluded that the employee could not continue to perform his job without modification and stated, “Frankly, it appears that the use of the grader is his problem and if he were not to operate that piece of equipment, he probably could do his work.”


The employer undertook an extraordinary investigation of the employee.  The employer hired McHenry Detective Agency in approximately June 2001.  McHenry Detective Agency performed searches and investigations of the following records pertaining to the employee: (1) the employee’s applications for the Alaska Permanent Fund dividend, (2) his telephone numbers, (3) Anchorage Tax Assessor’s Office files, (4) Division of Motor Vehicles records, (5) Alaska statewide civil case records, (6) Alaska statewide criminal case records, (7) Alaska statewide occupation license records, (8) Alaska statewide corporation records, (9) Alaska statewide registered voters records, (10) United States Bankruptcy Court of Alaska records, (11) Alaska statewide Uniform Commercial Code filings, (12) Alaska statewide recorder’s office documents, (13) Alaska statewide hunting and fishing licenses, (14) Alaska statewide commercial fishing vessel records, (15) Alaska statewide commercial fishing permits, (16) Alaska statewide aviation files and (17) the employee’s previous addresses.
  


McHenry Detective Agency also performed video surveillance of the employee throughout June and July 2001, which resulted in 13 videotapes.
  These videotapes showed the employee engaged in a number of light activities, including helping to coach his daughter’s soccer team, throwing a softball, dragging a screen across the infield of a softball field, performing some yardwork and carrying a bag of six to eight soccer balls with his right arm.


On June 18, 2001, Dr. Savikko saw the employee.  He noted the employee was “Incapable of any work above shoulder,” and that abduction strength in the employee’s right hand was “3/5.”  On that same day, Dr. Savikko approved of the employee returning to the DOT job description Electrical Technician.  This job requires lifting up to 20 pounds occasionally and up to 10 pounds frequently.  It also requires frequent reaching, handling and fingering.
  


On approximately June 20, 2001, the employer controverted the employee’s benefits.  On June 26, 2001, Ms. Hitchcock submitted a vocational rehabilitation services plan on behalf of the employee.  The objective of the plan was to retrain the employee to be an electrical engineering technician.  On July 18, 2001, the employee requested that the RBA review the submitted plan.  On September 13, 2001, the RBA indicated that, “The plan sounds OK to me but I need some more documentation that it can be completed within the time and costs allowed before approval.”


The employer sent the videotapes of the employee to Dr. Stanford in July 2001.  He stated that, after watching the employer’s videotapes, he “did not see any impairment” in the employee.
 He opined that the employee’s condition in January 2001 was a temporary aggravation that would “normally last few a weeks.”


On October 25, 2001, Michael K. Greenberg, M.D., concluded that the employee had a severe long thoracic nerve injury with residual scapular winging.  On October 23, 2001, Dr. Medina performed a functional evaluation of the employee.  He concluded that the employee could occasionally lift and/or carry 20 pounds, could frequently lift and/or carry 10 pounds, could stand and/or walk about six hours in an eight-hour workday and could push or pull an unlimited amount of weight.  Dr. Medina noted that overhead work by the employee should be limited due to the employee’s prior cervical fusion and degenerative disc disease.


On December 10, 2001, the employer petitioned the Board for an order requiring reimbursement of compensation, costs and fees to the employer pursuant to AS 23.30.250(b), for fraudulent or misleading acts.  The employer also sought modification of the employee’s eligibility for reemployment benefits.
On December 12, 2001, the employer controverted the employee’s vocational rehabilitation benefits, claiming that the employee could return to a job that he has previously held.  On December 17, 2001, the employee wrote that, since the employer did not timely appeal or further seek review of the employee’s plan, it was obligated to continue to provide vocational rehabilitation benefits to the employee.


On January  18, 2002, an informal conference was held between the parties, the RBA and Ms. Hitchcock.  The RBA recommended that the plan be completed and a decision made regarding the plan.
  The RBA instructed the employer to either pay Ms. Hitchcock to complete the vocational plan or he would appoint another counselor to do so. 

 
Michael Gevaert, M.D.


Dr. Gevaert testified at the hearing that he reviewed the first five videotapes taken by the employer’s investigator.
  He testified that the range of motion in the employee’s right shoulder appeared to have improved significantly from the time he saw the employee in November 2000 compared to how the employee appeared in the June and July 2001 videotapes.
  Dr. Gevaert testified that on June 18, 2001, Dr. Savikko noted the employee’s right arm was classified as 3/5, which Dr. Gevaert interpreted to mean that the arm can barely be lifted against gravity.


One portion of a videotape showed the employee dragging a screen across the infield of the softball field.  Dr. Gevaert testified that this was not inconsistent with his November 2000 examination.
  Another videotape showed the employee throwing a softball with some children.  Dr. Gevaert testified that this was inconsistent with his November 2000 evaluation and with Dr. Savikko’s June 18, 2001 examination.
  However, Dr. Gevaert later testified that, if the employee had taken medication he would have a better range of motion than when unmedicated.
  Dr. Gevaert testified that he did not see the employee massage his shoulder or attempt to compensate because of shoulder pain, and this was indicative to him that the employee’s condition was better than when he saw him in November 2000.


Dr. Gevaert testified that carrying a bag of six to eight soccer balls with his right arm, as depicted on a videotape, was inconsistent with his November 2000 examination.
 However, he later testified that a person who had shoulder surgery similar to the employee and was taking pain medications possibly could lift a bag of 6 to 8 soccer balls without showing pain.


Dr. Gevaert testified that the improvements seen in the videotapes were “very dramatic.”
  He testified that the employee’s shoulder range of motion in November 2000 was probably inaccurate.
  Dr. Gevaert testified that he believed the employee misrepresented his physical capacities to the physicians in this case.
  


On cross-examination, Dr. Gevaert testified that it was possible that the employee had pain in his shoulder while performing the activities in the videotapes.
  He testified that the employee’s shoulder impairment rating was based on his surgery and range of motion.
  Dr. Gevaert testified that he was unable to say that the employee’s November 2000 PPI rating was incorrect.
  He testified that he was unable to state that the employee had consciously misrepresented his physical capacities in November 2000.
  


Dr. Gevaert testified that in November 2000, the employee was taking six to seven tablets of Oxycodone per day, plus several other medications including Lortab, Celebrax and Percocet.
  He was unaware whether the employee took any medications at the time of his November 2000 evaluation.
  He agreed that the employee’s range of motion would likely have been increased if the employee was taking medication, and was unaware if the employee took his medications at the time he was videotaped, or at the time he was seen by other physicians.
  


He testified that there was nothing inconsistent on the videotapes with any of the results reported in the July 11, 2000 PCE, except the employee did not reveal “guarding of the pain.”
  Dr. Gevaert agreed that the July 11, 2000 PCE showed the employee lifting more weight above his shoulder than seen on any videotape, and pulling and pushing more weight than seen on any videotape without any indication of pain complaints.
 


Dr. Gevaert testified that he did not restrict the employee from operating equipment other then equipment with heavy vibrations.
  He also testified that the jobs equipment operator and truck driver have generally the same physical capacities.
  Dr. Gevaert testified that he did not remove the employee from work because of anything to do with his shoulder condition.
  Dr. Gevaert testified that the employee’s 15% PPI rating for his cervical condition was based upon the diagnostic rating estimate category, and was unaffected by the employee’s activities or physical capacities.
  He agreed that there is no basis in the videotapes to change the employee’s PPI rating for his cervical condition or thoracic nerve condition.


The Employee


The employer took a videotaped deposition of the employee on October 24, 2001. Apparently, the employee was unaware of the videotapes at the time of his deposition.   The employee testified that he did not take any medications on the day of his deposition.
  The employee testified that he applied to be a mechanic operator for the employer in early 2001, but was not selected.  He testified that the position required a medium level of physical work, and he could have performed the job.
  He testified he has four children, ages 10, 7, 5 and 2.  When asked if he could pick up his children, he replied, “The little ones.  I don’t pick up the big ones anymore.”
  To he also testified that it was not painful to his shoulder to hug his children.


He testified that the job of Utilityman III, the heavy equipment operator position, included operating a cherry picker and loader and driving a transfer truck.
  He testified that in May 1999 he was released to work as a heavy equipment operator, operating sanders, graders, motors, trucks, snowblowers and other types of equipment.
  When asked if he could operate a standing truck eight hours a day, the employee testified, “I believe so, yes.”
  When asked if he could drive the truck back and forth to the employer’s landfill, the employee replied, “I believe so, yes.
”


The employee testified that the pain level in his shoulder before his surgery was five, and in January 1999, when he returned to work, the pain level was four.
  When asked what sort of activities worsened his shoulder condition he testified, “running a road grader is the worst.  That kind of activity where it’s constant where you have to lift your arms up or if I have to hold my arm up is when my shoulder hurts.”
  He testified that the pain level in his shoulder now rates between a 4 and an 8.
  He testified that he can lift his arm over his head, but it is painful, and straightening out his elbow causes excruciating pain.
  He testified, “I can lift my right arm, but to hold it there for any more than a couple minutes, the pain just – and the strength is also diminished.”


The employee testified that he takes medication to alleviate his pain, but “usually when I take medication I have a tendency to not feel the pain and then overdo it and then I pay later.”
  When asked if he agreed with Dr. Savikko’s June 18, 2001 assessment that the employee was “Incapable of any work above the shoulder,” the employee did not completely agree with that statement, saying, “I have some mobility in my left arm above the shoulder, but as far as work with my right arm above the shoulder I would question.”
  


The employee testified that he owns a motorcycle and rode it approximately six times in the summer of 2001.
  The employee also testified that he went fishing in the summer of 2001 and hunting for moose in the fall of 2001.  He testified that his activities with his four daughters are limited, but he tries to stay involved, particularly with their Girl Scout activities.
  


He testified that he has an Alaska Commercial Driver’s License, and stated that it was a requirement for his position with the employer.  He testified that he had driven an 18-wheel truck for the employer, and he still felt that he could drive it for the employer, stating that it “would be difficult, but I perhaps could manage.”
  He testified that the job of driving an 18-wheel truck for the employer required climbing into the back of the truck, cleaning the vehicle, lifting the tailgate, sweeping the truck out and shifting the standard transmission with his right arm, but he believed that he could still do it eight hours per day.


The Board also considered the testimony of Rick Nissen, general foreman for the employer and Sandra Dean, the adjuster for the employer, as well as other evidence in the Board’s file.  


The Employer’s Argument


The employer claims the employee fraudulently misrepresented his medical condition, and therefore should be required to reimburse the employer as follows:

A. $604.30 for the deposition of the employer’s investigator;

B. $9,450 in PPI based on the 12% provided for loss of range of motion (7% of the whole person) of the right upper extremity by Dr. Gevaert on November 19, 2000;

C. $16,456.56 in temporary total disability (“TTD”) benefits paid from January 24, 2001 through June 20, 2001;

D. $8,205.70 for vocational rehabilitation plan preparation costs;

E. $3,465 for the employer’s medical evaluation costs;

F. $7,991.25 for investigation expenses by McHenry Detective Agency;

G. $1,554.41 for Second Injury Fund payments made by the employer;

H. $767 for deposing the employee;

I. $1,131 for testimony and hearing preparation of vocational counselor, Elisa Hitchcock;

J. $35,543.47 and attorney fees and litigation costs incurred in prosecuting the employer’s claim; and

K. $256 incurred in the deposition of Sandra Dean.

The total amount requested by the employer is $85,424.69.  


The employer argued in the alternative that the February 8, 2001 decision by the RBA should be modified and vacated.  The employer alleged that the employee either knowingly or negligently misrepresented his job to Ms. Hitchcock and to the RBA.   The employer alleged that the employee worked for many years as a truck driver for the employer, and is capable of returning to that job.  


The Employee’s Argument


The employee asserted that he did not misrepresent his condition for the purpose of obtaining benefits.  He claimed that he informed Ms. Hitchcock of his job duties and, specifically, the fact that he drove a truck for the employer.  The employee asks that the employer’s petition for reimbursement be denied and dismissed and that the employee’s attorney be awarded attorney’s fees and costs.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

I.
SHALL THE BOARD ORDER THE EMPLOYEE TO REIMBURSE THE INSURER PURSUANT TO AS 23.30.250(b)?


The employer argues the Board should order the employee to repay all compensation, plus the employer’s attorney fees and costs.  The employer seeks reimbursement for benefits, fees and costs of over $85,000.  AS 23.30.250(b) grants the Board jurisdiction to order repayment of benefits and attorney fees and costs for fraudulent claims when the Board finds “that a person has obtained compensation, medical treatment, or another benefit provided under this chapter by knowingly making a false or misleading statement or representation for the purpose of obtaining that benefit.”
  


The employer argued that the employee “knowingly made false statements regarding his permanent partial impairment and degree of disability and either knowingly or negligently failed to identify all occupations for which he was vocationally and physically qualified to perform in the ten years prior to the 1998 injury.”
  The employer’s allegations of misrepresentation go to three specific benefits obtained by the employee: (1) TTD benefits from January 24, 2001 through June 20, 2001; (2) PPI benefits; and (3) vocational rehabilitation benefits.
  The Board concludes that the employer has not met its burden of proof by either a preponderance of evidence or by clear and convincing evidence, and therefore the employer’s Petition for reimbursement is denied and dismissed.


There is no doubt that the employee suffered serious and permanent injuries as a result of his work for the employer.  It is undisputed that the employee was injured in the course and scope of his employment on four separate occasions: February 1, 1995, April 25, 1998, October 19, 1999 and in January 2001.  It is undisputed that these injuries caused the employee to undergo a diskectomy and fusion in his neck on July 8, 1998.  Is undisputed that the 1998 injury caused the employee to undergo arthroscopic and arthroscopic repair of SLAP lesion, partial glenohumeral joint synovectomy, subacromial decompression and AC joint resection on November 5, 1998.  It is also undisputed that the employee underwent months of physical therapy for both his neck and shoulder conditions, and over the years has taken numerous medications to control the pain and inflammation that he suffers, including: Oxycodone, Celebrex, Percocet, Baclofen, Amitriptyline, Lortab, Hydrocodone and others.


A.
PPI Benefits



1.
The Employee’s Neck and Thoracic Nerve Conditions


On November 21, 2000, Dr. Gevaert assigned the employee a combined 27% PPI rating based on his neck, thoracic nerve and shoulder conditions.  Dr. Gevaert testified that the 15% PPI rating for the employee’s cervical condition was based on the diagnostic rating estimate category in the AMA Guides, and was unaffected by the employee’s activities or physical capacities.
  He agreed there was no basis in the videotapes to change the employee’s PPI rating for the employee’s cervical condition.
  Regarding the PPI benefits the employee received for his thoracic nerve lesion, Dr. Gevaert testified that this 9% rating was unaffected and not inconsistent with any of the activities on the videotapes.
 


Dr. Stanford said that after watching the employer’s videotapes, he “did not see any impairment” in the employee.
 However, this is understandable considering that Dr. Stanford noted several weeks prior that the employee was nearly fully functional and capable of using his shoulder and arm to operate heavy equipment “[the employee] says that the grader that he works with is what causes his problems in the arm, shoulder and neck.  He says all of the other equipment he can work without too much difficulty.”
  The Board finds there is no credible evidence the employee misrepresented his cervical or thoracic nerve conditions for the purposes of obtaining PPI benefits.



2.
The Employee’s Shoulder Condition


The employer contends that it is entitled to reimbursement for 12% PPI paid to the employee for loss of range of motion to his right shoulder.  The Board is not persuaded that the employee knowingly made misrepresentations about his shoulder condition for the purpose of obtaining benefits. The employer called Dr. Gevaert to testify in support of its claim that the employee knowingly made false or misleading statements about his shoulder condition.  However, much of Dr. Gevaert’s testimony did not support this contention.  Dr. Gevaert’s testimony regarding the videotapes was at times incongruous, perhaps due to the complexity of this case.  Still, the Board found him a sincere witness.  Taken as a whole, the Board finds that Dr. Gevaert’s testimony did not further the employer’s claim.  Dr. Gevaert testified that, while it appeared the employee had an increased range of motion in the videotapes compared to his examination in November 2000, he could not say that the employee’s November 2000 PPI rating was incorrect.
  Dr. Gevaert was specifically asked about the employee’s alleged misrepresentation:

Q. [A]re you saying, then, [in] November 2000 that Mr. Devon lied to you; that is, consciously misrepresented his physical capacities?  Yes, no, or you can’t say?

A. I can’t say.

Q. Thank you.  You can’t say.  Would you agree – and this is the legal standard – that you cannot say to a reasonable degree of medical certainty, more likely than not, that Mr. Devon’s PPI rating of November ’00 as of that date was wrong?

A. That’s correct, I can’t say it was wrong.


Dr. Gevaert did not know if the employee had taken pain relievers before his November 2000 PPI evaluation or before the activities depicted on the videotapes.
  Dr. Gevaert testified that, if the employee had taken medication he would have a better range of motion than when unmedicated.
  He noted in November 2000 that the employee “is able to manage his pain with over-the-counter anti-inflammatories and analgesics.”
  The employee testified that he did not medicate for his PPI evaluation or his deposition, and he did take medications when he was performing physical activities.  It is certainly plausible to the Board that the employee took medications on the days that he was more physically active, and these medications, as Dr. Gevaert testified, increased the range of motion in his shoulder.


The Board finds the employer’s surveillance videotapes were not compelling evidence supporting the employer’s claims of fraud.  Nearly all of the employee’s activities on the videotapes were explained away by Dr. Gevaert as being either not inconsistent with the November 2000 PPI rating or possible with pain medications.  Dr. Gevaert testified that: (1) the scene showing the employee dragging a screen across the infield of a softball field was not inconsistent with his November 2000 examination;
 (2) the scene showing the employee carrying a bag of six to eight soccer balls with his right arm was possible if the employee had been taking pain medications;
 (3) he was unaware whether the employee was in pain in the videotapes, and did not know if the employee had taken pain relievers, as the employee testified he did, before performing the activities in videotapes; (4) if the employee had taken medication he would have better range of motion than when unmedicated;
 and (5) there was little inconsistent between the employee’s physical abilities at the July 11, 2000 PCE and on the videotapes.
  


The Board finds a lack of significant inconsistency between the employee’s physical abilities at the July 11, 2000 PCE and the activities in the videotapes.  The Board finds this inconsistency further refutes the employer’s allegations of knowing misrepresentation.  The July 11, 2000 PCE was done at the request of the employer to determine if the employee was eligible for reemployment benefits.  In that evaluation, the employee was able to push and pull 350 pounds using a four-wheel cart, and was able to lift and manipulate weights up to 35 pounds over his shoulder height.  Dr. Gevaert and the employer knew of the PCE report at the time Dr. Gevaert issued his November 2000 report.
  Dr. Gevaert agreed that nothing about the employee’s ability to lift 35 pounds above his shoulder had anything to do with his PPI rating.
  He testified that the employee lifted more weight above his shoulder at the PCE than on the videotapes and he drug, pulled and pushed more weight at the PCE than on any of the videotapes.


Significant to the employer’s claim of fraud was Dr. Savikko’s June 18, 2001 finding that the employee’s abduction strength in his right hand was “3/5.”  The employer offered no interpretation of this finding from Dr. Savikko, although Dr. Gevaert construed this “3/5” strength finding to mean that the employee’s arm could barely be lifted against gravity.
  The Board discounts this interpretation, however, because on the same day that Dr. Savikko made this strength finding, he also approved the employee to return to the DOT job description electrical technician.  This job requires lifting up to 20 pounds occasionally and up to 10 pounds frequently, and requires frequent reaching, handling and fingering.


In order to prevail under .250(b), the employer must prove knowing misrepresentation by the employee.  The Board is not persuaded that the employee attempted to conceal the true nature of his shoulder condition for the purpose of obtaining a higher PPI rating.  At his PCE, the employee was pushing and pulling hundreds of pounds, repeatedly lifting objects over his shoulder and over his head.
  The employer and Dr. Gevaert were aware of the results of the employee’s July 2000 PCE at the time of Dr. Gevaert’s PPI evaluation.
 The employee’s activities in the videotapes are no greater than his activities in the PCE.  The Board cannot conclude that the employee knowingly misrepresented his physical capacities in order to obtain PPI benefits.  The employer’s Petition for reimbursement of PPI benefits is denied and dismissed.


B.
TTD Benefits

The employer claimed the employee fraudulently obtained TTD benefits from January 24, 2001 through June 20, 2001.  The evidence does not support this contention.  On January 23, 2001, Dr. Savikko wrote that the employee must be removed from any work that exposed him to any vibratory stressors, because the stressors caused the employee to have an exacerbation of “radicular cervical problems.”
   Dr. Gevaert specifically testified that the employee’s shoulder condition was not the reason why he removed the employee from work.
  Dr. Gevaert only restricted the employee from operating equipment with heavy vibrations, as heavy vibrations caused his neck condition to worsen.
  Dr. Gevaert testified that the employee was removed from work and received TTD benefits during this period solely as result of his neck condition.  Dr. Gevaert testified that he did not believe the employee misrepresented his neck condition.
  Moreover, Ms. Hitchcock testified that the employee was eager to return to work, and was applying for work, but simply could not work with vibratory equipment such as a grader.


The Board gives greater weight to the opinions of Dr. Gevaert and Dr. Savikko than the July 25, 2001 opinion of Dr. Stanford.  There is little to support the July 25, 2001 conclusory opinion that the employee’s condition was a temporary aggravation that would “normally last few a weeks.”
  The evidence clearly establishes that the employee was off work from January 24, 2001 through June 20, 2001 due to his serious neck condition.  Dr. Kralick further supported the employee’s need for TTD benefits during this time, noting that continued work for the employer using vibratory equipment could lead to future surgical intervention.
  The employer’s claims of fraud against the employee regarding the TTD benefits paid to the employee from January 24, 2001 through June 20, 2001 are denied and dismissed.


C.
Reemployment Benefits


The employer argued that the employee “either intentionally or negligently failed to accurately report his work history.”  As discussed below, the Board finds there was no intentional misrepresentation made by the employee for the purpose of obtaining reemployment benefits.  This claim is denied and dismissed.

II.
SHALL THE BOARD AFFIRM THE DECISION OF THE RBA THAT FOUND THE EMPLOYEE ELIGIBLE FOR REEMPLOYMENT BENEFITS? 

A.
Standard of Review


The employer argued that the Board should modify the RBA’s February 8, 2001 decision.  AS 23.30.041(o) states, “the board shall uphold the decision of the [RBA] unless evidence is submitted supporting an allegation of abuse of discretion on the part of the [RBA].”  In Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985), the Alaska Supreme Court stated, “This court has explained abuse of discretion as issuing a decision which is arbitrary, capricious, manifestly unreasonable, or stems from an improper motive.”  The Court has also stated that abuse of discretion exists only when the Court is "left with the definite and firm conviction on the whole record that the trial judge has made a mistake."  Brown v. State, 563 P.2d 275, 279 (Alaska 1977).  An agency's failure to properly apply the controlling law may also be considered an abuse of discretion.  We have held that misapplication of the law is an abuse of discretion.  Binder v. Fairbanks Historical Preservation Foundation, AWCB Decision No. 91-0392 (December 11, 1991). 


In the Administrative Procedure Act, the legislature has provided another definition to be used by the courts in considering appeals of administrative agency decisions.  It contains terms similar to those reproduced above, but also expressly includes reference to a substantial evidence standard:  



Abuse of discretion is established if the agency has not proceeded in the manner required by law, the order or decision is not supported by the findings, or the findings are not supported by the evidence . . . .  If it is claimed that the findings are not supported by the evidence, abuse of discretion is established if the court determines that the findings are not supported by (1) the weight of the evidence; or (2) substantial evidence in the light of the whole record.  AS 44.62.570.


On appeal to the Superior Court, a Board decision reviewing the RBA's determination is subject to reversal under the abuse of discretion standard of AS 44.62.570, incorporating the substantial evidence test.  Concern with meeting that standard on appeal leads us to apply a substantial evidence standard in our review of an RBA determination. 


Applying a substantial evidence standard, a "[reviewer] may not reweigh the evidence or draw its own inferences from the evidence.  If, in light of the record as a whole, there is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion, then the order . . . must be upheld."  Miller v. ITT Arctic Services, 577 P.2d 1044, 1049 (Alaska 1978) (footnotes omitted).  If, in light of all the evidence, the Board finds the RBA's decision is not supported by substantial evidence, it concludes that the RBA abused his or her discretion and remand the matter for reexamination of the evidence and necessary action.


B.
Did the RBA Err in Finding the Employee Eligible for Reemployment Benefits?


The Board finds there is substantial evidence to support the decision of the RBA that the employee was eligible for reemployment benefits.  Drs. Gevaert and Kralick opined that the employee would suffer a permanent impairment and was unable to return to his job at the time of injury or any job 10 years prior to that time.  The employer did not offer alternative employment within the employee’s predicted physical capacities and the employee was not previously retrained in a prior claim.   It was clearly within the RBA’s discretion to find the employee eligible for reemployment benefits.  AS 23.30.041.  

C.
Shall the Board Modify the Decision of the RBA that Found the Employee Eligible for Reemployment Benefits? 

The employer seeks modification of the RBA’s February 8, 2001 decision. AS 23.30.041(j) permits either party to seek review of the RBA’s decision by requesting a hearing under AS 23.30.110 within ten days of the RBA’s decision.  The employer concedes that it did not timely file its appeal of the RBA’s decision.  However, AS 23.30.130(a) permits the Board to modify an award due to change in conditions or mistake in the determination of the fact within one year after the date of the last payment of compensation benefits.
  The Board has interpreted section .130 to grant it the authority to modify RBA decisions.  Imhof v. Eagle River Refuse, AWCB Decision No. 94-0330 (December 29, 1994).


The employer argues that the employee either intentionally or negligently failed to accurately report his work history, and there is an occupation that the employee is physically and vocationally able to perform.  The employer alleges the employee withheld information about the true nature of his work for the employer, namely, the fact that he drove a truck for the employer.  The employer argues that the Board should modify the RBA’s decision and terminate the employee’s reemployment benefits.  The Board finds that no change in conditions or mistake in determination of fact exists, and therefore the employer’s Petition for Modification must be denied.


The evidence does not support the employer’s contention that the employee intentionally or negligently misrepresented his work history.  The employer’s claim that the employee failed to reveal his truck driving work for the employer does not comport with the evidence in the record.  Rather than attempt to hide his truck driving duties for the employer, as the employer charges, at his initial meeting with Ms. Hitchcock, the employee supplied a copy of his resume, which indicates on page 1 that the employee has a “Commercial Driver’s License – Class A with Tanker, Hazardous Material and Passenger endorsements.”
  Moreover, Ms. Hitchcock reviewed DOT job descriptions with the employee and she testified that the employee specifically highlighted “drives truck” as part of his job description for the employer, and he informed her that he drove a truck for the employer.
  The employee’s supervisor, Mr. Nissen, testified it was a requirement of the employee’s job that he have a CDL.
 Ms. Hitchcock also testified that the employee was actively seeking to return to work with the employer, and in his job applications, he wrote that he drove trucks for the employer.


The employer’s assertions that the employee attempted to conceal his truck driving for the employer are baseless.  Ms. Hitchcock testified that she kept the employer apprised during the extended reemployment eligibility evaluation process.  The employer received copies of all the reemployment eligibility reports and the RBA decisions.  If the employer was not content with the job descriptions listed by Ms. Hitchcock, legal methods existed for it to contest any inaccuracies in the employee’s job description.
  The employer obviously had access during the eligibility process to a multitude of records regarding the employee’s actual job duties.  Even the most cursory review would have revealed the employee drove trucks for the employer.  The Board finds this information could have been found with the exercise of due diligence during the rehabilitation eligibility process. In this case, considering the extended rehabilitation process, the employer had more than ample time to dispute the employee’s job descriptions within the statutory time periods of AS 23.30.041. The legislature placed strict time limits for appeals of RBA benefits, so that injured workers could obtain prompt, fair relief.
 The employer’s Petition to Modify the RBA’s eligibility determination is denied and dismissed. 

III. SHALL WE REFER THIS MATTER FOR CRIMINAL PROSECUTION PURSUANT TO AS 23.30.250(a)?


The employer asserts that the employee’s statements were in violation of AS 23.30.250(a), which states:

A person who (1) knowingly makes a false or misleading statement, representation, or submission related to a benefit under this chapter; (2) knowingly assists, abets, solicits, or conspires in making a false or misleading submission affecting the payment, coverage, or other benefit under this chapter; (3) knowingly misclassifies employees or engages in deceptive leasing practices for the purpose of evading full payment of workers’ compensation insurance premiums; or (4) employs or contracts with a person or firm to coerce or encourage an individual to file a fraudulent compensation claim is civilly liable to a person adversely affected by the conduct, is guilty of theft by deception as defined in AS 11.46.180, and may be punished as provided by AS 11.46.120 – 11.46.150.  


This particular statute section removes jurisdiction from the Board and places it in Superior Court – (a) allowing civil damages for “a person adversely affected by the conduct” of the offending party and (b) providing criminal penalties for theft by deception.  The Board does not have the jurisdiction to assess criminal sanctions or civil damages.  


AS 23.30.250(a) refers to AS 11.46.120 through 11.46.150, sections which define the monetary values triggering the application of various levels of felony or misdemeanor charges.  These range from Class B misdemeanor (11.46.150) to Class B felony (11.46.120). These are criminal penalties and criminal sanctions.  Criminal penalties are imposed by the State and may not be prosecuted through private action as crimes.
  The Board has consistently held that it has no criminal jurisdiction; and has expressly found that AS 23.30.250(a) is, at least partially, a criminal statute over which it has no jurisdiction.
 


The Board has determined that it has the authority to refer matters to the District Attorney where appropriate.
  In this matter, there is some evidence that the employee may not have been completely forthright during his October 24, 2001 deposition.  For instance, when asked, “When is the last time you were involved at all in any softball activity?” the employee responded, “Perhaps the summer of  ’97 or before.”
  When asked what hand he throws a softball with, he stated, “I don’t do it at all, but if I were to do it, it would be right-handed.”
  The videotapes clearly show the employee throwing a softball with his right hand.  


This activity, as discussed above, had little bearing on the employee’s rights to compensation because, even if he could throw a softball, he still has severe injuries that make him eligible for benefits. The employee’s ability to throw a softball is of probative value to the employee’s shoulder condition.  The TTD and vocational rehabilitation benefits in dispute here are related to the employee’s inability to work because of his cervical condition, and not his shoulder condition.  The sole benefit that these statements could potentially have affected is a small portion of the employee’s PPI benefits.  However, Dr. Gevaert testified that he was unable to say that the employee misrepresented his shoulder condition at the November 2000 PPI evaluation, and he could not say that the employee’s PPI rating was wrong.
 Moreover, the testimony revealed that the employee likely could throw a softball with the use of pain medication.


Taken as a whole, the Board does not believe the employee attempted to knowingly misrepresent his condition to obtain benefits. For instance, despite saying he did not throw softballs, in another portion of his deposition, the employee stated he could lift his right arm and hold it up, but after a “couple minutes” his strength diminished.
  The employee also readily admitted that he hunted and fished and rode his motorcycle.
  He also has continually stated that he believed he could continue driving an 18-wheel truck, which he described as “pretty strenuous,” and which included climbing in and out of the back of the truck, lifting the tailgate and sweeping. 
  Nonetheless, as mentioned above, there are troubling aspects to the employee’s deposition testimony, although these aspects had no bearing on the final outcome of this case.  Since no direct findings have been made regarding the offending statements of the employee, the Board will leave it to the discretion of the Municipality’s Department of Law to exercise its good judgment in this matter.

IV.
THE EMPLOYEE’S ATTORNEY FEES

The employee requested attorney’s fees.  AS 23.30.145(a) states, in pertinent part:

Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less then 25 percent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 percent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded.


The Board finds the employee’s attorney has successfully obtained a benefit for the employee.  The Board finds the employer resisted payment and controverted the employee’s right to reemployment benefits.  The Board concludes the employee is entitled to receive compensation for his attorney’s fees.  The policies underlying the attorney's fee statute further support our conclusion.  AS 23.130.145(a) provides for attorney's fees in order to ensure that injured workers are able to obtain effective representation.  Underwater Construction, 884 P.2d at 159.  Wien  Air Alaska v. Arant, 592 P.2d 352, 365-66 (Alaska 1979), overruled on other  grounds, Fairbanks N. Star Sch. Dist. v. Crider, 736  P.2d 770  (Alaska  1989).  The Court has found:

Where an employer resists payment of benefits, the injured worker must retain an attorney to protect his interests.  ‘The employer is required to pay the attorneys' fees relating to the unsuccessfully controverted portion of the claim because he created the employee's need for legal assistance.’

Underwater Construction, at 159, citing  Haile v. Pan American World Airways, Inc., 505 P.2d 838,  842  (Alaska  1973) (Rabinowitz, J., dissenting  in  part, concurring  in  part).  


In this case, the employer’s actions required the employee to obtain representation.  Mr. Rehbock submitted an affidavit for attorney’s fees of $7,792.75 and costs of $268.91, for a total of $8,061.66.
  The employer did not object to this request.  The Board finds that these requests are reasonable and were necessary.  The Board concludes the employee’s attorney is entitled to receive attorney fees of $7,792.75 and costs of $268.91.

ORDER

1. The employer’s Petition for reimbursement of costs, benefits and fees is denied and dismissed.
2. The employer’s Petition for Modification of the RBA’s 2/8/01 decision is denied and dismissed. 
3. The employer shall pay the employee’s attorney fees of $7,792.75 and costs of $268.91 for reasonable fees and costs.

Dated at Anchorage, Alaska this 9th day of May 2002.
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If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Superior Court. 

     
If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.
APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of SAMUEL F. DEVON employee / respondant; v. MUNICIPALITY OF ANCHORAGE, (self-insured) employer / defendant; Case Nos. 199921408, 200101986, 199807935; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this  9th day of May 2002.

                             

   _________________________________

      






Shirley A. DeBose, Clerk
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