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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	LONNIE  VERNON, 

                                                  Employee, 

                                                     Applicant

                                                   v. 

HUTCHS WELDING & EQUIPMENT 

REPAIR, AND EARL HUTCHINSON

                                                  Employer,

(Uninsured),

                                                     Defendant.

	)

)

)

)

)

)

)

)

)

)

)

)

)

)
	          FINAL

          DECISION AND ORDER

        AWCB Case No.  200028473
        AWCB Decision No. 02-0089 

         Filed with AWCB Fairbanks, Alaska

         on May 14, 2002



We decided the employee’s petition for an order bonding the employee’s surgery at Fairbanks, Alaska on April 18, 2002.  The employee represented himself; owner Earl Hutchinson represents himself and the employer, but he did not appear at the hearing.  We closed the record when we met on April 18, 2002.

ISSUE
            Shall we issue an order requiring the employer to post a bond under AS 23.30.075(a) covering the cost of the employee’s pending surgery?

FACTUAL BACKGROUND


In our prior decision and orders (D&Os) in this case, we found the employee entitled to payment of medical benefits and temporary total disability benefits during the period of recovery. (AWCB Decision No. 01-0225 (November 9, 2001), AWCB Decision No. 01-0262 (December 21, 2001). Specifically, in our December 21, 2001 D&O we stated, in part:
CASE HISTORY AND SUMMARY OF THE EVIDENCE


The employee fell on a pair of pliers, injuring his right knee, while working for the employer as a welder on March 24, 2000.  The employee’s knee swelled, and he was unable to work the following week. The employer paid all his already-incurred medical bills, and paid him his wages for lost work time.  The Division of Workers’ Compensation data base records indicate that the employer carried no workers’ compensation insurance from March 23, 1996 until May 20, 2000.  


On May 1, 2000, Robert Dingeman, M.D. diagnosed a posterior tear of the right medial meniscus, and released the employee to modified work.  The employee underwent a magnetic resonance imaging (“MRI”) study on May 11, 2000, which indicated a probable tear of the meniscus, and a partial tear or sprain of the anterior cruciate ligament.  On May 15, 2000, Dr. Dingeman recommended surgical repair of the knee.  Because the employee preferred to delay the surgery, the physician provided conservative care.  The employer refused to pay for the surgery.


The employee completed and filed a Report of Illness or Injury concerning this work injury, dated April 30, 2001.  He filed a Workers’ Compensation Claim with the same date, claiming medical benefits for the recommended knee surgery.  He filed an Affidavit of Readiness for Hearing on July 5, 2001.  A Prehearing Conference Summary dated August 29, 2001, reflected that the employer denied the employee’s claim for benefits.  The employee’s claim was set for hearing on November 1, 2001.   


Before our hearing began on November 1, 2001, the Workers' Compensation Division staff received a telephone call from the employer's office, indicating that no one from that office would be participating.  The file contains unsworn, written statements by the employer and a fellow-employee, Michael Hegna, indicating the employee did not talk to them about his injury.  The employee objected to these statements, and testified he had not received copies of them before the hearing.  Because neither the employer nor Mr. Hegna attended the hearing, and were not available for cross-examination, we found these unsworn statements were hearsay, unsupported by any direct evidence.  Consequently, we declined to rely on those statements as evidence on which to base any determinations of fact.  8 AAC 45.120(e). 


In our decision and order on this case, AWCB Decision No. 01-0225 (November 9, 2001), we found the employee suffered a compensable injury in the course of his work, and ordered the employer to provide medical benefits for the employee’s right knee arthroscopic surgery, under AS 23.30.095(a), and temporary total disability benefits during the employee’s recovery from the arthroscopic surgery, under AS 23.30.185.  We also ordered the employer to attend a hearing before us on November 29, 2001, at 9:00 in the morning, to show cause why we should not issue a stop order, under AS 23.30.080(d), prohibiting him from using employee labor within the territorial jurisdiction of the State of Alaska.  


On November 26, 2001, the employer filed an undated petition, asserting he could not attend the November 1, 2001 hearing, but that he does have sufficient evidence to show the employee was not injured in the course and scope of his work.  The petition also asserted an unidentified attorney would file an appeal and reconsideration in the state court.  The employee did not reply to the petition during the answer period provided by 8 AAC 45.050(c)(2).  We closed the record to consider this petition when we next met, December 13, 2001.


After reviewing the time limits for filing a request for reconsideration, applied to the facts of this case, we concluded:

ORDER


The employer’s November 26, 2001 petition for reconsideration is denied and dismissed.  AWCB Decision No. 01-0225 (November 9, 2001) was final under AS 23.30.125(a), effective December 10, 2001.

 
Thereafter, the employee notified the Board that none of the awarded benefits had been paid by the employer and he is further concerned the employer will not provide payment for the costs of the pending surgery, estimated to total at least $36,000. Therefore he requested the Board order the employer to post a bond to ensure payment of the cost of surgery.  At hearing the board also discussed the possibility of entering and order of default under AS 23.30.170.
 We here address the employee’s request for an Order requiring the posting of a bond.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
AS 23.30.075(a) provides:

An employer under this chapter, unless exempted, shall either insure and keep insured for the employer's liability under this chapter in an insurance company or association duly authorized to transact the business of workers' compensation insurance in this state, or shall furnish the board satisfactory proof of the employer's financial ability to pay directly the compensation provided for. If an employer elects to pay directly, the board may, in its discretion, require the deposit of an acceptable security, indemnity, or bond to secure the payment of compensation liabilities as they are incurred.

 
We have already found the employer and Earl Hutchinson failed to insure or keep insured the employer’s business. Based on the employee’s testimony, and in the absence of any evidence to the contrary, we find the employee will need benefits totaling at least $36,000 to cover medical and other costs associated with his surgery. Accordingly, we find the employer and Earl Hutchinson individually, jointly, and severally, shall pay or post a bond in the amount of the employee’s medical costs and related temporary total disability benefits during the period of recovery totaling $36,000. If payment or a bond is not posted by June 13, 2002, we may find the employer failed to pay the ordered benefits within the 30-day limit, and the employee may apply for an order under AS 23.30.170 finding default on the full amount awarded. 


ORDER
           The employer and Earl Hutchinson individually, jointly, and severally, shall pay or post a bond by June 13, 2002 to ensure payment of workers’ compensation benefits in the amount of $36,000. 


Dated at Fairbanks, Alaska this 14th day of May, 2002.
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Designated Chairman
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Dorothy Bradshaw, Member

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION


A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Order in the matter LONNIE  VERNON employee / applicant; v. HUTCHS WELDING & EQUIPMENT REPAIR AND EARL HUTCHINSON, employer (uninsured) / respondent; Case No. 200028473; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 14th day of May, 2002.

 







_____________________________

                            





Victoria J. Zalewski, Admin. Clerk
�








� AS 23.30.170 provides:


	    (a)  In case of default by the employer in the payment of compensation due under an award of compensation for a period of 30 days after the compensation is due, the person to whom the compensation is payable may, within one year after the default, apply to the board making the compensation order for a supplementary order declaring the amount of the default.  After investigation, notice, and hearing, as provided in AS 23.30.110, the board shall make a supplementary order declaring the amount of the default.  The order shall be filed in the same manner as the compensation order.


      (b)  If the payment in default is an installment of the award, the board may, in its discretion, declare the whole of the award as the amount in default.  The applicant may file a certified copy of the supplementary order with the clerk of the superior court.  The supplementary order is final.  The court shall, upon the filing of the copy, enter judgment for the amount declared in default by the supplementary order if it is in accordance with law.  Any time after a supplementary order by the board, the attorney general, when requested to do so by the commissioner, shall take appropriate action to assure collection of the defaulted payments.
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