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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	MAIRE B. BRODERICK, 

                                                   Employee, 

                                                            Petitioner,

                                                   v. 

SUMMIT LAKE LODGE,

                                                  Employer,

                                                   and 

ACE PROPERTY & CASUALTY INS.CO.,

                                                  Insurer,

                                                            Respondents. (s).
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)
	          FINAL

          DECISION AND ORDER

        AWCB Case No.  199318278
        AWCB Decision No. 02-0090

         Filed with AWCB Anchorage, Alaska

         on May  16, 2002



We heard the employee’s petition to set aside the June 30, 1999 compromise and release agreement (C&R) at Anchorage, Alaska on May 9, 2002.  The employee appeared, representing herself.  Attorneys Frank Kozial and Allan Tesche represented the employer.  We closed the record at the hearing’s conclusion.  


ISSUE

Whether to set aside the June 30, 1999 C&R.  


SUMMARY OF THE EVIDENCE

We incorporate by reference the facts as detailed in our prior decisions:  Broderick v. Summit Lake Lodge, AWCB Decision Nos.  99-0107 (May 11, 1999) (Broderick I); 00-0112 (June 12, 2000) (Broderick II); 01-0062 (April 5, 2001) (Broderick III);  and 01-0086 (May 1, 2001) (Broderick IV).  Broderick I involved a discovery matter;  Broderick II dealt with the area of specialty for the second independent medical evaluation (SIME) physician;  Broderick III involved the work-relatedness of the employee’s continuing need for medical treatment;  we concluded the employee’s the employer is no longer liable for the employee’s medical treatment.  In Broderick IV, we denied the employee’s petition for reconsideration of our decision in Broderick III.  Broderick III - IV have not been appealed. 


This claim involves a lengthy and litigious history.  We have scheduled 21 prehearing conferences;  13 have been held.  We have held seven Board hearings; four have produced decisions and orders (D&O's) (including this one).  The employee claims injuries to her lower extremities from a slip and fall while working for the employer as a waitress on August 22, 1993.  The claim was hotly contested by the employer and benefits were controverted as early as August of 1994.  


On June 2, 1998, the first C&R was filed by the parties wherein the employee waived all benefits, including reemployment benefits and certain medical benefits, effective one year after the approval of the C&R for $4,190.18.  The C&R provided that the employee could only treat with Lavern Davidhizar, D.O., or his referrals, for one year after the C&R was approved.  At the June 24, 1998 Board hearing, and in subsequent correspondence from the employee, we found the employee rescinded the June 2, 1998 C&R.  (See, June 26, 1998 Board Letter).  


In response to our letter, Dr. Davidhizar responded:


1.
Maire's current diagnosis is lumbar sprain with possible herniated lumbar disc.  


2.
Maire's treatment would include myofacial release, E Stim, manipulation of the spine, her exercise, and strength training.  I anticipate that she will require treatment three times a week for several months, then decreasing treatment over one year.  There is no guarantee that she will reach her pre-injury state, but this program of treatment is the most likely to attain that goal.  


3.
It is reasonable to expect this treatment will return Maire to her pre-injury state; however, there is no guarantee.


4.
Maire's back will always be more susceptible to injury and problems, and may require further treatment.


5.
I believe the settlement is in Maire's best interest, if her problem can be resolved within the year.  If not, she needs to continue with treatment until she can function with a home exercise program.  


The parties continued, unsuccessfully, in their settlement negotiations.  A second hearing on the merits was scheduled for June 24, 1999.  At that hearing the parties advised the Board that they had again settled the issues set for hearing, and requested we cancel the hearing.  The Board panel and counsel for the employer questioned the employee at length regarding her understanding of the terms and effect of the new C&R.  Specifically, the employee was advised that her medical benefits remained open, as well as the employer's right to contest the reasonableness or necessity of future treatment.  At page 6, the 1999 C&R provides in pertinent part: 


All future medical care would remain open according to the terms and conditions of the Alaska Workers' Compensation Act and applicable frequency standards, as long as it pertains to the employee's injury sustained while working at Summit Lake Lodge on 08/22/93.  Future medications and transportation costs to and from Dr. Davidhizar, the designated attending physician recognized by the carrier, and any diagnostic, medication, transportation and/or medical referrals made by Dr. Davidhizar will remain open subject to the Act and administrative regulations.  


The second, fully executed C&R was filed on June 25, 1999.  In exchange for $5,362.95, the employee agreed to waive all benefits, except medical benefits as outlined above.  This amount reflected the monetary amount of all claims for non-medical benefits the employee sought in her many claims.  The employer noted at the June 24, 1999 hearing that the total amount the employee was seeking was less than the cost of the employer defending the claims, were we to proceed on the merits.  After review, and considering the employee's testimony at the June 24, 1999 hearing, the Board approved the C&R and issued it on June 30, 1999.  


Prior to the June 1999 C&R, the parties agreed to the need for a second independent medical evaluation (SIME) under AS 23.30.095(k).  Subsequent to the approval of the 1999 C&R, the SIME issue was resurrected.  In Broderick II, we selected Douglas Smith, M.D., to perform the SIME.  After receipt of the SIME report we heard argument regarding the work-relatedness of the employee’s ongoing need for medical treatment.  In Broderick III, we found, based on the entire, voluminous medical record,  the employee only suffered a temporary aggravation of a pre-existing condition that had long since resolved.  We concluded the employer is no longer liable for medical treatment.  (Broderick III at 26).  


On June 6, 2001, the employee filed her first claim to set aside the 1999 C&R.  The reason listed by the employee provides: “Modification or overturn compromise and release of June 1999 w/i 6 months of signing requested it.  Reason is fraud and duress induced and caused by Ace USA Group Insurance representatives and associates.”  A similar claim was filed on July 23, 2001.  The employer vigorously opposes the employee’s claim to set aside the 1999 C&R. 


On May 13, 2002, the employee filed an “Introduction” and “Conclusion” (post-marked May 10, 2002).  The employee explained she intended to give these documents to the Board members at the May 9, 2002 hearing, but they were inadvertently left in her vehicle.  These documents accurately restate the employee’s testimony and arguments presented at the May 9, 2002 hearing.  The “Introduction” provides:  


I have since I suffered my work related injury complained to insurance adjusters, opposing council, workers' compensation board members, physicians and lay people. I suffered a fall which caused a serious injury to my body. I have begged Ace/Cigna to please help me medically. They have said the only way you will get medical is to sign a C & R because with the evidence we have on you the board would give you nothing.

I gave up monetary awards to accept medical care. I have been refused medical care because MacKay states Dr. Mayhall says it is a new disc. I do not read that. I need a specialist to examine me and give me a proper diagnosis. All orthopedists are not trained in the spine just bones = broken, sprained or strained, fractures and such. Many Orthopaedic say they deal with bones not the back they are not versed in it.

All I want is to be made well again for the constant severe pain to be illuminated. I want to live a normal life again pain free. I signed a C & R contract and it has been reneged. I signed and gave up all monetary awards to receive medical I am being refused medical and my mileage reimbursement for transportation to and from Dr. Davidhizar my treating physician. I was given permission to go to the physical therapy and Dr. Smith did not comment on the back stabilization and it was completed before I went to see him so the reimbursement is due to me.

All I want is to be made well and pain free.

I am contesting the C & R because I signed for one reason and one reason only and what the Compromise and Release promises me is not being given to me. I was cohersed (sic) into signing by the insurance company because without my signing no medical would be given me. I signed and now I am beinq refused and my reimbursement for my mileage is being denied. That is against what the C & R states. That is a breach of contract. The C & R is not being honored so it should be null and void or it should be honored. The C&R is not being honored. That is my defense and it always has been. I have listed the mileage reimbursement and penalty and interest and would appreciate the balance due.

I want the C & R honored or null and void.

I have not stated in my Readiness for Hearing anything else but medical and mileage that has not been honored. All other allegations mentioned are in letter s and out of pure pain and confusion. I do not understand at all where the Insurance company and its council has taken a hear say word and built a case out of it.

Mr. Tesche has been brought up on ethic issues 2 to 3 times while serving on the Alaska Assembly he was exonerated by his fellow members. Proof that people of all levels do make mistakes and are forgiven. Why not understand my predicament ‑ pain and frustration can cause many tainted judgments. I have suffered with this pain for nine years now I need the pain to be investigated. I am not playing games I am simply asking that the C & R I signed be honored or made null and void. I am in constant pain and sometimes the pain gets the better of me and I begin to write a pained letter just venting my frustration the letters are not to be taken to much to heart dealing with the allegations but with the main allegation that I was forced to sign a C & R and did not receive what I was promised = medical ft was started in July 1999 after I signed and by December 1999 the insurance company decided to controvert it. Is that why I was pushed to sign to lose my medical the one important item I have always wanted to protect and the reason I hesitated to sign the one reason I was always questioning. I am a truthful person and I object to the opposing council and insurance company for always doubting my sincerity.

I was in a great deal of pain at the deposition and I even could not understand what all the fuse over a paper I mentioned in passing was getting so much attention. I never hid those facts from the start read all my papers that have been entered into evidence. I kept nothing a secret. I have no care concerning the papers of investigation. I cared about the false witness to my injury and the area or the room it happened in. The reason I was fired is because I did put in a workers claim.


The employer argues that the only basis upon which an employee may overturn or set aside a Board approved C&R is by showing either fraud or duress; if not, the C&R must be upheld.  These allegations must be proven by clear and convincing evidence.  The employer argues the C&R clearly and plainly states that the employer reserves the right to ensure that any medical care sought by the employee be reasonable, necessary, and still related to the 1993 work-injury.  The C&R does not provide the employee a global, carte blanche entitlement for any treatment contemplated;  it still must be related to the 1993 work injury.  Broderick III found, based on the totality of the evidence, that the employer is no longer liable for medical benefits.  Mistakes of facts are not grounds for setting aside a C&R. 


The employee alleges the employer somehow defrauded her and the physicians involved with an erroneous investigative report.  Based on its suspicions, the employer hired a private investigator, John Lehe, who conducted sub rosa surveillance of the employee.  Mr. Lehe obtained footage of the employee waitressing on December 28, 1993, December 29, 1993, February 28, 1994, April 1, 1994, and April 4, 1994.  The employee contends these are the only five days she worked as a waitress, and it is her bad luck to have been video-taped each time.  (Broderick dep. at 47).  


In a letter dated April 19, 1994 to attorney Tesche, Mr. Lehe erroneously stated he taped the employee working on December 27, 1993, not December 28, 1993.  The employee had a medical appointment on December 27, 1993 and could not have worked.  The employee somehow asserts that this typographical error constitutes fraud.  The employer asserts that there is no intentional misrepresentation, a required element to prove fraud.  Furthermore, there was no reliance on any alleged fraud by the employee.  In addition, any reliance would not be material as she knew of the typographical error four years before signing the first C&R;  the employer paid TTD through December 31, 1993.  


The employee asserts that an unnamed co-worker at the 1993 work-site made false allegations regarding her claim for compensation.  The employer asserts that specific facts regarding any claim are always in dispute;  the employee first raised this concern in 1995.  The employee was aware of the disputed facts when she executed both 1999 C&R’s.  


The employer asserts that no duress can be shown when one examines the extensive negotiations, conversations, and hearings occurred in the ultimate approval of the C&R in 1999.  The first C&R was filed in June, 1998.  Due to the waiver of medical benefits after one year, it was rejected by the Board and a C&R hearing was held.  The June 1998 C&R was rescinded by the employee’s August 24, 1998 letter.  The parties again entered into settlement negotiations.  The parties agreed to a higher amount to be paid to the employee and that medical benefits would remain open pursuant to the constraints of the Workers’ Compensation Act.  A subsequent hearing was held on June 24, 1999, where the terms were again addressed.  The fully executed, final draft of the C&R was filed on June 25, 1999.  The Board approved the C&R on June 30, 1999.  The employer argues the employee can prove no duress in the C&R process.   


The current adjuster, Patty MacKay, testifed at the May 9, 2002 hearing regarding her handling of the employee’s claim since October of 1998.  She testified that she would never promise any employee that it would provide treatment “until she was pain and symptom free” as allegedly promised to employee, by the employee.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW
The employee seeks to overturn her C&R due to fraud she perceives or duress she claims from being in pain.  Whether the Board has jurisdiction or authority to set aside the C&R is a legal question involving the interpretation of AS 23.30.012.  AS 23.30.12 governs C&R agreements for workers' compensation claims.  That statute provides that settlement agreements are not valid until approved by the Board. Upon approval by the Board, settlement agreements have the same legal effect as awards, except that they are more difficult to set aside:

If approved by the board, the agreement is enforceable the same as an order or award of the board and discharges the liability of the employer for the compensation notwithstanding the provisions of AS 23.30.130 [modification of awards], 23.30.160 [assignment and exemption of claims], and 23.30.245 [invalid agreements].

AS 23.30.012.

In Blanas v. The Brower Company, 938 P.2d 1056 (Alaska 1997), the Court considered whether the Board had the power to set aside a fraudulently obtained C&R.  In finding the Board had the authority to set aside a C&R obtained fraudulently, the Court noted:

Even though the legislature did not expressly give the Alaska Workers' Compensation Board authority to set aside a C&R for fraud, we conclude that the power to do so has "by implication, been conferred upon it as necessarily incident to the exercise" of the adjudicatory power expressly granted. 

Blanas 939 P.2d at 1061.  

The Court went on to state that AS 23.30.012 does not limit this inherent power; it simply prevents the Board from reopening a settlement on grounds for relief covered by AS 23.30.130, AS 23.30.160, and AS 23.30.245. Id. at 1062.  As those sections do not discuss fraud, they and AS 23.30.012 have no application in such a situation.

Based on the language in Blanas, we find we also have the authority to set aside a C&R obtained under duress.  We have utilized this authority in previous cases.  Hashmi v. Pan Alaska Fisheries, AWCB Decision No. 98-0031 (February 11, 1998);  Smith v. Commonwealth Electric Co., AWCB Decision No. 94-0141 at 8 (June 16, 1994); Travers v. American Building Maintenance Co., AWCB Decision No. 94-0140 at 7-8 (June 16, 1994).  Klemme v. Eagle Hardware & Garden, AWCB Decision No. 96-471 (December 16, 1996).  

Duress is defined as:  “Broadly, the threat of confinement or detention, or other threat of harm, used to compel a person to do something against his or her will.”  Black’s Law Dictionary, 520 (7th ed. 1999).  

We have determined "duress" in the context of a C&R to be hardship intentionally created by overreaching or improper interference by the employer to coerce the employee to sign.  Blanas v. The Brower Co., AWCB Decision No. 97-0252 (December 9, 1997).  A party's claim of fraud or duress can be considered as a basis for overturning a C&R only if the fraud or duress was committed by the opposing party.  See Blanas, 938 P.2d at 1061 n. 7 (quoting 3 Arthur Larson, The Law of Workmen's Compensation § 81.51(a), (b), 15-1120 to 1134 (1992)).  Therefore, we can consider a claim made by the employee only if he is asserting that the signature or approval of the C&R was obtained under duress or fraud by the employer.  See, e.g., Williams v. Knik Sweeping, AWCB Decision No. 98-0298 at 33.  We have also determined the "clear and convincing" standard of proof is required to overturn a C&R for duress or fraud.  Blanas, AWCB Decision No. 97-0252; See also Witt v. Watkins, 579 P.2d 1065 (Alaska 1978).  


In Witt, the Alaska Supreme Court set forth several factors to consider in determining whether the party seeking to have a release agreement set aside has shown that the release agreement should be set aside.   Those factors are: 1) the manner in which the release was obtained, including whether it was hastily secured at the instigation of the releasee; 2) whether the releasor was at a disadvantage because of the nature of his injuries; 3) whether the releasor was represented by counsel; 4) whether he relied on representations of the releasee or a physician retained by the releasee and 5) whether liability was seriously in dispute.  The relative bargaining positions of the parties and the amount to be paid should also be considered.  Id., at 1070. We find it is appropriate to also apply these factors in cases concerning the set aside of C&R agreements based on allegations of duress.   


Considering the factors set forth in Witt, we find the employee has failed to establish clear and convincing evidence of duress or fraud.  First, the C&R was not hastily secured; based on the employee’s testimony negotiations began in 1994 or 1995. Furthermore, we find the parties mutually sought settlement of the employee’s claim over the course of four or five years.  Clearly, the C&R’s were not hastily secured, and not solely instigated by the employer.  


There is no evidence the employee’s injury in any way impaired her cognitive abilities.  The employee has written prolific pleadings and demands.  Thus, we find she was not at any cognitive disadvantage because of the nature of her injury.  


Third, although the employee was not represented by counsel, she has spoken with several local attorneys who declined her case.  We find she ably represented herself in this claim (although ultimately unsuccessfully).  Regardless, the employee presented no evidence to show he was at a disadvantage in the negotiation of her C&R’s because she did not have an attorney.  There is no evidence of overreaching by the employer, and the terms of the settlement appear fair.


Fourth, the only representations made to the employee about “getting pain and symptom free” were from her attending physician, Dr. Davidhizer, who in 1998 opined that she should be better within one year;  Dr. Davidhizer believed the 1998 C&R waiving all benefits after one year was in the employee’s best interests.  The Board disagreed and the employee ultimately negotiated to keep all medical benefits covered under the Act open (that are still related to the 1993 work-injury).  Thus, she did not rely on representations of the employer or a physician retained by the employer in deciding to accept the settlement offer.  Fifth, the employer’s liability for additional benefits were seriously in dispute at the time of settlement in 1999.  The employer capitulated in 1999 on every item claimed at that time by the employee, paying said amount, and medical benefits were kept open pursuant to the Act.  If the case had been tried in 1999, there was a significant chance the employee could have lost most if not all of the benefits she sought.  


Finally, there was not a large discrepancy in the relative bargaining positions of the parties, and the amount paid to the employee for all benefits she sought was not inappropriate, she received the monetary value of every benefit she was seeking. Additionally, before the C&R took effect, it had to be approved by the Board, and the Board determined the terms of the C&R were in the employee’s best interest when it reviewed the document after several hearing, and numerous prehearing conferences.  AS 23.30.012.


In the present case the only evidence offered by the employee to establish fraud is the investigator’s innocent typographic error.  We find Ms. MacKay’s testimony regarding the “pain free” promise completely credible.  AS 23.30.122.  We find no reasonable adjuster would make such medical promises to any claimant.  Based on our review of the hearing and deposition testimony, we find the employee’s answers and statements are often misleading or evasive.  (See Broderick dep. at 27).  The only evidence of duress was the fact the she alleges she was in pain and the employer was “holding her medical benefits over her head” at the time she signed the C&R.  We take judicial notice that most employees who enter into a C&R have some degree of pain.   The employee’s claimed pain was not created by the employer as a "means . . . to coerce" the employee to settle against her free will.”  Blanas, AWCB Decision No. 97-0252.  We also find no evidence of overreaching, or improper interference by the employer's representatives.  Therefore, we conclude any distress or fraud the employee may now claim, is not in any way attributable to and improper actions by the employer and cannot serve as grounds to overturn the C&R. 


Based on our review of the case record, we find no evidence of overreaching or improper interference by the employer in the settlement process of this case.  We find the record does not show by a preponderance of the evidence, much less by clear and convincing evidence, that the employer engaged in fraud or duress to coerce the employee into signing the C&R.  Therefore, we find no basis to set aside the C&R approved on June 30, 1999.


ORDER

The employee’ petition to overturn or set-aside the June 30, 1999 compromise and release agreement is denied and dismissed.


Dated at Anchorage, Alaska this 16th of May, 2002.





   
 ALASKA WORKERS' COMPENSATION BOARD
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Darryl Jacquot,
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Valerie Baffone, Member







____________________________                                  






Philip Ulmer, Member

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of MAIRE B. BRODERICK employee / petitioner; v. SUMMIT LAKE LODGE, employer; ACE PROPERTY & CASUALTY INS. CO., insurer / respondents; Case No. 199318278; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 16th of May, 2002.

                             

   _________________________________

      



        Shirley A. DeBose,Clerk
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