CRAIG  OLIVER  v. TRIDENT SEAFOODS CORPORATION
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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

CRAIG  OLIVER, 

                                                   Employee, 

                                                            Petitioner,

                                                   v. 

TRIDENT SEAFOODS CORPORATION,

                                                  Employer,

                                                   and 

ALASKA NATIONAL INS. CO.,

                                                  Insurer,

                                                            Respondants.
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        FINAL DECISION AND ORDER

        AWCB Case No.  199802923
        AWCB Decision No.  02-0091

         Filed with AWCB Anchorage, Alaska

         May 16, 2002


On April 25, 2002, in Anchorage, Alaska, we heard the employee’s claim requesting we set aside his Compromise and Release Agreement (“C&R”).  The employee participated telephonically and represented himself.  The employer was represented by attorney Rebecca Hiatt.  We closed the record at the conclusion of the hearing on April 25, 2002.

ISSUE


Shall we overturn the C&R between the parties, approved by us on March 16, 2000, under AS 23.30.012?

CASE HISTORY AND SUMMARY OF THE EVIDENCE


On February 20, 1998, the employee injured his left foot and ankle when he jumped off a ship and onto a dock.  At the time of his accident, the employee was working for the employer as a dockworker in St. Paul, Alaska.  He received treatment at the St. Paul Clinic on February 21, 1998, and was released to return to work that same day. (2/21/98 Physician’s Report).  However, the employee did not return to work, and instead relocated to California.  


In California the employee sought follow-up treatment for continued discomfort in his ankle with Jay Glasser, D.P.M.  Dr. Glasser diagnosed the employee with anterior joint capsulitis secondary to calcaneal inversion ankle injury.  (Dr. Glasser 2/26/98 letter).  The employee received treatment from Dr. Glasser until he was discharged from care on June 19, 1998.  At that time Dr. Glasser released the employee to return to work without restriction, and rated the employee as having no permanent disability. (Dr. Glasser’s 6/19/98 Physician Evaluation, Treatment & Status Report).   


On June 30, 1998, Eric Nelson, D.P.M, saw the employee. The employee told Dr. Nelson he had a relapse in his symptoms and his ankle was as bad as it had been previously.  (Dr. Nelson 6/30/98 letter).  Dr. Nelson’s initial impression was that the employee’s ankle was not permanent and stationary.  Id.  After viewing the employee’s x-rays, Dr. Nelson diagnosed the employee with left ankle and talonavicular joint pain secondary to sprain injury with dorsal exostosis, and recommended a talonavicular joint exostectomy be performed. (Dr. Nelson 7/23/98 letter).  The surgery was performed on August 26, 1998.  Post-surgery the employee underwent a course of physical therapy, and continued to experience pain in his ankle.  Six months post-surgery, Dr. Nelson opined that the employee had reached medical stability, and he released the employee to return to full duty on February 26, 1999.  (Dr. Nelson 2/12/99 letter).  Dr. Nelson noted the employee would probably have some minor discomfort in his foot, but anticipated it would not preclude the employee from performing his regular work activities.  Id.  Additionally, he found no ratable permanent disability related to this injury.  Id.

The employee was seen by Dr. Scott Taylor, M.D., on May 13, 1999, complaining of left foot pain.   Dr. Taylor diagnosed the employee with a left ankle sprain with probable aggravation of talonavicular exostosis with subsequent talonavicular exostectomy and synovectomy.  He felt the employee had reached a permanent status, yet would continue to have chronic discomfort despite removal of the exostosis, and therapy modalities, as well as anti-inflammatory and analgesic medications.  (Dr. Taylor 5/13/99 letter).  He opined the employee was unable to return to work as a dockworker, and should be classified as an injured worker eligible for vocational rehabilitation.  Id.  In his November 8, 1999, addendum report, Dr. Taylor rated the employee with a 6% whole person impairment.  


 The Alaska Workers’ Compensation Board (“Board”) approved a C&R agreement between the parties on March 16, 2000.  Pursuant to the agreement, the employee waived his entitlement to any benefits (other than future medical benefits), in exchange for a lump-sum payment of $4,050.00.    The $4,050.00 payment was based on a 3% PPI rating.  


On October 12, 2000, the employee filed a petition to set aside the C&R agreement, claiming that he settled his claim under duress.  An oral hearing was originally scheduled for July 26, 2001.  However, the employee requested a continuance of that hearing date because he was incarcerated in California.  His request for a continuance was granted and memorialized in AWCB Decision No. 01-0156 (August 9, 2001).  Another prehearing conference was held on January 16, 2002, at which time the parties agreed to a hearing date of April 25, 2002. 


The employee argued at the April 25, 2002 hearing that the C&R agreement should be set aside because he was under duress at the time he signed the agreement.  The employee claimed he felt under duress because he was in jail when he signed the C&R, and he felt the amount of settlement offered to him by the employer was “all he was going to get” anyway.  The employee admitted he was not coerced by the employer to sign the C&R, however, he argued the C&R was unfair because it did not compensate him for the full 6% impairment rating he was given by Dr. Taylor.  The employee argued his foot was “really messed up,” and $4,050.00 was not enough money to compensate him for all of the pain he was going to suffer for the rest of his life. 


The employer argued nothing had been presented to the Board to show the employee did not understand the agreement or to show that the employee had been misled in any way when he signed the agreement.  The employer also argued the employee’s incarceration alone was insufficient to assert duress as a defense to enforcement of the C&R.  Curtis Nelson, the claims adjuster for Alaska National Insurance Company testified the employee initiated settlement discussions in this case, and the employee repeatedly contacted Mr. Nelson by phone and by letter to settle his case.  Finally, the employer explained the 3% impairment rating set forth in the C&R agreement was based on a compromise between Dr. Nelson’s finding of no impairment, and Dr. Taylor’s finding of 6% impairment.  

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The employee seeks to overturn his C&R due to duress he claims he was under because of his incarceration.  Whether the Board has jurisdiction or authority to set aside the C&R is a legal question involving the interpretation of AS 23.30.012.  AS 23.30.12 governs C&R agreements for workers' compensation claims.  That statute provides that settlement agreements are not valid until approved by the Board. Upon approval by the Board, settlement agreements have the same legal effect as awards, except that they are more difficult to set aside:

If approved by the board, the agreement is enforceable the same as an order or award of the board and discharges the liability of the employer for the compensation notwithstanding the provisions of AS 23.30.130 [modification of awards], 23.30.160 [assignment and exemption of claims], and 23.30.245 [invalid agreements].

AS 23.30.012.

In Blanas v. The Brower Company, 938 P.2d 1056 (Alaska 1997), the Court considered whether the Board had the power to set aside a fraudulently obtained C&R.  In finding the Board had the authority to set aside a C&R obtained fraudulently, the Court noted:

Even though the legislature did not expressly give the Alaska Workers' Compensation Board authority to set aside a C & R for fraud, we conclude that the power to do so has "by implication, been conferred upon it as necessarily incident to the exercise" of the adjudicatory power expressly granted. 

Blanas 939 P.2d at 1061.  

The Court went on to state that AS 23.30.012 does not limit this inherent power; it simply prevents the Board from reopening a settlement on grounds for relief covered by AS 23.30.130, AS 23.30.160, and AS 23.30.245. Id. at 1062.  As those sections do not discuss fraud, they and AS 23.30.012 have no application in such a situation.

Based on the language in Blanas, we find we also have the authority to set aside a C&R obtained under duress.  We have utilized this authority in previous cases.  Hashmi v. Pan Alaska Fisheries, AWCB Decision No. 98-0031 (February 11, 1998); Smith v. Commonwealth Electric Co., AWCB Decision No. 94-0141 at 8 (June 16, 1994); Travers v. American Building Maintenance Co., AWCB Decision No. 94-0140 at 7-8 (June 16, 1994);  Klemme v. Eagle Hardware & Garden, AWCB Decision No. 96-471 (December 16, 1996).  

Duress is defined as:

Broadly, the threat of confinement or detention, or other threat of harm, used to compel a person to do something against his or her will. 

BLACKS’ LAW DICTIONARY 520 (7th ed. 1999).  

We have determined "duress" in the context of a C&R to be hardship intentionally created by overreaching or improper interference by the employer to coerce the employee to sign.  Blanas v. The Brower Co., AWCB Decision No. 97-0252 (December 9, 1997).  A party's claim of fraud or duress can be considered as a basis for overturning a C&R only if the fraud or duress was committed by the opposing party. See Blanas, 938 P.2d at 1061 n. 7 (quoting 3 Arthur Larson, The Law of Workmen's Compensation § 81.51(a), (b), 15-1120 to 1134 (1992)).  Therefore, we can consider a claim made by the employee only if he is asserting that the signature or approval of the C&R was obtained under duress or fraud by the employer.  See, e.g., Williams v. Knik Sweeping, AWCB Decision No. 98-0298 at 33.  We have also determined the "clear and convincing" standard of proof is required to overturn a C&R for duress or fraud.  Blanas, AWCB Decision No. 97-0252; See also Witt v. Watkins, 579 P.2d 1065 (Alaska 1978).  


In Witt, the Alaska Supreme Court set forth several factors to consider in determining whether the party seeking to have a release agreement set aside has shown that the release agreement should be set aside.   Those factors are: 1) the manner in which the release was obtained, including whether it was hastily secured at the instigation of the releasee; 2) whether the releasor was at a disadvantage because of the nature of his injuries; 3) whether the releasor was represented by counsel; 4) whether he relied on representations of the releasee or a physician retained by the releasee and 5) whether liability was seriously in dispute.  The relative bargaining positions of the parties and the amount to be paid should also be considered.  Id. at 1070.  We believe it is appropriate to apply these factors in this particular case.   


Considering the factors set forth in Witt, we find the employee has failed to establish clear and convincing evidence of duress.  First, the C&R was not hastily secured, and it was not secured at the instigation of the employer.  Mr. Curtis Nelson, the claims adjuster for Alaska National Insurance Company testified it was the employee who initiated settlement discussions in this case.  The employee repeatedly contacted Mr. Nelson by phone and by letter to settle his case.  The evidence demonstrates that the employee sent eight letters to Mr. Nelson in which the employee inquired about settlement of his claim.  The employee did not receive the check settling his claim until seven months after he initially contacted Mr. Nelson.  Clearly, the C&R was not hastily secured, and not instigated by the employer.  


Second, the employee’s injury was to his ankle.  There is no evidence the employee’s ankle injury in any way impaired his cognitive abilities.  Thus, he was not at any disadvantage because of the nature of his injury.  


Third, although the employee was not represented by counsel, he testified at the hearing that he knew he could obtain counsel to review the settlement paperwork, he claimed he did not have the money to hire an attorney while he was incarcerated.  Regardless, the employee presented no evidence to show he was at a disadvantage in the negotiation of his C&R because he did not have an attorney.  There is no evidence of overreaching by the employer, and the terms of the settlement appear fair.


Fourth, the only representations made to the employee about the condition of his ankle were from his own treating physicians.  Thus, he did not rely on representations of the employer or a physician retained by the employer in deciding to accept the settlement offer.  Fifth, the employer’s liability for PPI and reemployment benefits was seriously in dispute at the time of settlement.  The disagreements regarding PPI and reemployment benefits were accounted for when the terms of the C&R were negotiated.  If the case had been tried, there was a chance the employee could have lost his PPI and reemployment claims and been awarded nothing.  


Finally, there was not a large discrepancy in the relative bargaining positions of the parties, and the amount paid to the employee for his ankle injury was not inappropriate. The employer had been provided with an impairment rating of 0% from one physician, and 6% from another.  The employer believed the 6% rating had been improperly calculated, as it included residual impairment from the employee’s previous non-industrial ankle injury.  Thus, the employer had controverted the employee’s claim and was prepared to pay him nothing.  However, despite his incarceration, the employee managed to negotiate a 3% impairment rating for himself.  Additionally, before the C&R took effect, it had to be approved by the Board, and the Board determined the terms of the C&R were in the employee’s best interest when it reviewed the document.  AS 23.30.012.


In the present case the only evidence offered by the employee to establish duress was the fact he was incarcerated at the time he signed the C&R.  This is not the first time the Board has been presented with the situation of an employee who signed his C&R while incarcerated.  See Jacobs v. Ketchikan Gateway Borough, AWCB Decision No. 92-0205 (August 25, 1992); Wolleat v. Bering sea Personnel., Inc., AWCB Decision No. 98-03 (December 8, 1998).  However, the mere fact the employee signed the C&R while incarcerated was not enough in either Jacobs or Wolleat to set aside the C&R because of duress.   The fact an individual is incarcerated does not qualify as "duress" unless the incarceration was created by the employer as a "means . . . to coerce" the employee to settle against his free will.  Blanas, AWCB Decision No. 97-0252.  We find no evidence that the pressure the employee may have felt while incarcerated was created by overreaching, or improper interference by the employer's representatives.  Therefore, we conclude that even if the employee was in some form of distress while incarcerated, what he was feeling was not attributable to any improper actions by the employer and cannot serve as grounds to overturn the C&R. 


Based on our review of the case record, we find no evidence of overreaching or improper interference by the employer in the settlement process of this case.  We find the record does not show by a preponderance of the evidence, much less by clear and convincing evidence, that the employer engaged in duress to coerce the employee into signing the C&R.  Therefore, we find no basis to set aside the C&R approved on March 16, 2000. 

ORDER


The employee’s request to set aside his C&R is denied and dismissed.  

Dated at Anchorage, Alaska this 16th day of May 2002.
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James Rhodes, Member

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION


A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of CRAIG  OLIVER employee/petitioner; v. TRIDENT SEAFOODS CORPORATION, employer; ALASKA NATIONAL INS. CO., insurer/ respondants; Case No. 199802923; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 16th day of  May 2002.

                             

   _________________________________

      





Marie Jankowski, Clerk
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