ANTONY E. CLARKE JR.  v. SOLID CONCRETE UNLIMITED, INC.
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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	ANTONY E. CLARKE JR., 

                                                   Employee, 

                                                            Applicant,

                                                   v. 

SOLID CONCRETE UNLIMITED, INC.,

(Uninsured)                               Employer,

                                                             Defendant.

	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	          FINAL

          DECISION AND ORDER

        AWCB Case No.  200121977
        AWCB Decision No. 02-0094 

         Filed with AWCB Anchorage, Alaska

         on May  23, 2002



We heard the employee’s claim for temporary total disability (TTD) and medical benefits at Anchorage, Alaska on May 22, 2002.  The employee appeared, representing himself.  The employer’s owner / president, Johnnie C. Holbrook appeared, representing the uninsured employer.  We closed the record at the hearing’s conclusion.  


ISSUES
1. Whether the employee’s claim is barred under AS 23.30.235.  

2. Whether the employee is entitled to additional TTD.

3. Whether the employee is entitled to medical benefits.

SUMMARY OF THE EVIDENCE

According to the employee’s report of occupational injury (ROI) dated September 17, 2001, the employee suffered a broken wrist when he fell while working for the employer on August 17, 2001.  The ROI describes the mechanism of the injury as follows:  “A piece of faulty scaffolding broke and upon impact with the ground/metal my left wrist was broken – Bruises on arm and leg (left), broken tooth from impact.”  The employee testified consistent with this report at the May 22, 2002 hearing.  


The employee testified that he was off work for three weeks due to his injuries from the fall.  He testified that he earned $15.00 per hour and worked 40 hours per week.  He testified that he sought treatment from Alaska Native Medical Center (ANMC) shortly after his fall from the scaffolding.  He stated that he has requested that ANMC provide him a bill for his emergency room and dental office visits.  He has never received any reports, bills, or other documentation from ANMC.  


Johnnie Holbrook and his son, Bryan Holbrook, testified at the May 22, 2002 hearing.  Both were working with the employee on August 17, 2001 and witnessed his fall and other surrounding events.  In a document dated April 18, 2002, both Holbrooks
 signed a document that provides as follows (verbatim):  

I am returning a Workers Compensation Claim that Anthony (sic) Clark JR made on or about August 17, 2001 Stating a wrist injury On a Solid Concrete job at 531 W 15th Ave. I Bryan Holbrook was working on the job with Anthony Clark as well as Ben Lestenkof.  Ben and I both witnessed the accident and can say Anthony was at fault.  We were putting up scaffolding in a basement job; At around 10 o'clock am Anthony takes one of his first break times.  Ben and I both see Anthony Clarke JR opening a pouch which he wears around his waist I guess you would call it a waist pouch.  Anthony pulled out a sandwich bag that had marijuana in it.  Then we saw him bring out a pipe fill it up and then lit it up smoking it inside the basement at this location.  After the ten‑minute break was over, we went back to work.  This is right when the accident accrued (sic).  Anthony was on top of the first haft (sic) of the well placed scaffolding that was set prier (sic) to the 10:00 break.  Anthony was walking around the first haft, and what seemed to Ben and I, That he was going to walk right off the scaffolding because he was not paying any attention.  He was walking and looking over the wall at the same time.  Anthony now noticing he was out of walking area quickly tried to jump to a single scaffolding bracket rather than walk off the scaffolding.  In doing this, the scaffolding bracket broke because of not being set properly, and was not made to be leaped on from 6 feet away.  Anthony didn't say anything to Johnnie the owner of Solid Concrete at the time about Workers Comp.  After about 35 minutes after the accident accrued Anthony said his wrist was bruised and swollen, and that he stated would go to the Native hospital to get a x‑ray because it was free.  If Anthony would have stated to the owner of Solid Concrete that he had a (sic) accident in which the way that this accident did accrue Anthony had first hand knowledge that the work compensation board would not compensate due to an accident while under the influence of a controlled substance. He then the next day made a call to Alaska Sand & Gravel stated he had broke his wrist due to a faulty scaffolding bracket.  And had the bracket on his possession AS&G then told him that he would have to go through Solid Concrete for this issue And it was at this time Solid Concrete was aware of what Anthony was trying to do.  Not only to get his compensation, but also to hide the fact that he got hurt right after his ten-minute break that he was in fact being witnessed smoking marijuana. Therefore Solid Concrete feels that we shouldn't be held responsible for the workman ship act that accrued at 531 W. 15th Ave. on August 17, 2001.  


Bryan and Johnnie Holbrook testified consistent with this document at the May 22, 2002 hearing.  Johnnie Holbrook testified that he was aware of the employee’s marijuana use while working prior to his accident, but that “he can’t control what employees do on their break time.”  The employee testified he was not under the influence of marijuana when he fell at work.  In an April 1, 2001 letter to Cook Inlet Tribal Council regarding their work assistance program, signed by “Johnnie C. Holbrook, Solid Concrete President,”  Mr. Holbrook wrote:


Be it known that Solid Concrete has employed Mr. Clarke as a concrete apprentice for three years and has plans to employ him in the same capacity in the upcoming year.  


He has need of specific tools and equipment to do his duties as specified (equipment list enclosed) in the upcoming projects currently on our bid list.  


His expected rate of pay will be $15.00/hr for approximately 60 hours per week of work.


Any assistance in supplying this employee with the proper equipment to do his duties will be greatly appreciated.  


The employee argued he should receive TTD for the three weeks he was off work related to his fall while working for the employer.  Further, ANMC should be reimbursed for the medical expenses incurred related to his work injury.  The employer argues the employee’s claim is barred because he was under the influence of marijuana when he fell.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.235 provides in pertinent part:  “Compensation under this chapter may not be allowed for an injury . . . (2) proximately caused by intoxication of the injured employee or proximately caused by the employee being under the influence of drugs.” 

AS 23.30.120(a)(3) states, in part: "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that the injury was not proximately caused by the intoxication of the injured employee . . . ."  Application of the presumption is a three-step process.  Gillispie v. B & B Foodland, 881 P.2d 1106, 1109 (Alaska 1994).  


First, the employee must attach the presumption with some evidence he was not intoxicated, that is he was not under the influence of drugs at the time he fell; and/or if under the influence, it was not a proximate cause of the fall.  For the purpose of determining whether an employee has attached the presumption he was not intoxicated, we do not assess the credibility of witnesses or assess the weight we might give to an opinion.  Resler v. Universal Services Inc., 778 P.2d 1146, 1148-49 (Alaska 1989) and Hoover v. Westbrook, AWCB Decision No.  97-0221 (November 3, 1997).  


Based on the employee's own testimony he was not under the influence of drugs at the time of the fall and that the scaffolding was faulty, we find he has attached the presumption.  To rebut the presumption, the employer must produce substantial evidence the employee was under the influence, and his drug use proximately caused his fall.  Id.  Substantial evidence is "such relevant evidence as a reasonable mind might accept as adequate to support a conclusion."  Grainger v. Alaska Workers' Compensation Bd., 805 P.2d 976, 977 n.1 (Alaska 1991).  Evidence used to rebut the presumption, like evidence used to attach it, is examined by itself to determine whether it is sufficient to rebut the presumption.  Veco, Inc. v. Wolfer, 693 P.2d  865, 869 (Alaska 1985).  We find the employer has rebutted the presumption the employee was not under the influence, with the eyewitness accounts of Johnnie and Bryan Holbrook that they saw the employee load a pipe and smoke marijuana just prior to the accident.  

 
In the third step of the usual presumption analysis, the employee must prove his claim, by a preponderance of the evidence, after the employer has rebutted the presumption.  Wolfer, at 870. We have held that Section 235 is an affirmative defense. (Cottrell v.  Northern Rental Service, AWCB Decision No. 98-0300 (December 1, 1998)).  Evidentiary concerns also make it prudent to place the burden of proving an affirmative defense on the party asserting it, rather than expecting the party against whom it is asserted to prove a negative.  Therefore, we conclude the employer must prove the employee was under the influence at the time of the injury and, his drug use proximately caused his accident, by a preponderance of the evidence, in order to prevail.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).  


We find Employer has met its burden of proof with regard to the employee's drug use at the time of the accident.  We base our finding on the testimony of the Holbrooks regarding the employee's behavior before the accident.  


We find Employer has not met its burden of proof with regard to whether the employee's drug use on the day of the accident was a proximate cause of his injuries.  We find the employee’s testimony that part of the scaffolding, specifically a “simons form scaffold brace,” broke causing his fall.  This testimony was not rebutted by any of the testimony or reports.  Therefore we find the cause of the employee’s injury was the faulty scaffolding, not the employee’s drug use.  Moreover, we find the employer habitually permitted employees work while under the influence of illegal drugs.  Accordingly, we conclude Employee's claim for benefits is not barred by AS 23.30.235.

AS 23.30.185 provides in pertinent part:  “In case of disability total in character but temporary in quality, 80 percent of the injured employee’s spendable weekly wages shall be paid to the employee during the continuance of the disability.”  We find the employee raised the presumption that he was temporarily disabled for three weeks with his testimony.  The employer offered no evidence to the contrary, accordingly can not rebut the presumption of compensability.  We conclude the employee’s claim for three weeks TTD is compensable.  


The employee requests his compensation rate be based on earning of $600.00 per week;  our wage tables provide that the compensation rate for a married person earning $600.00 per week is $392.85 per week, or $56.12 per day.  The first three days of a disability that lasts less than 28 days, is not compensable.  AS 23.30.150.  We find the employee seeks 21 days of TTD and 18 of those days are compensable.  We conclude the employer shall pay the employee TTD totalling $1,010.16.  We note that if the business can not pay, the owner or president are personally, jointly and severally liable for the uninsured business.  (See, Ingram v. Engine and Gear Works, AWCB Decision No. 00-0008 (January 14, 2000)).  


The employee also seeks an award to reimburse ANMC for medical expenses.  However the employee has produced no bills or any other evidence regarding his treatment or bills.  Accordingly we must deny and dismiss his claim for medical reimbursement for ANMC at this time.  We reserve jurisdiction regarding medical bills should the proper paperwork be submitted.  


ORDER
1. The employee’s claim is not barred under AS 23.30.235.  

2. The employer (and Johnnie Holbrook individually, jointly and severally) is liable to the employee for payment of $1.010.16 for temporary total disability benefits.

3. The request for reimbursement for ANMC is denied and dismissed at this time.  


Dated at Anchorage, Alaska this 23rd of May, 2002.







ALASKA WORKERS' COMPENSATION BOARD







____________________________                                






Darryl Jacquot,






     Designated Chairman







____________________________                                






John Abshire, Member







____________________________                                  






Philip Ulmer, Member

     If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Superior Court. 

     If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.
APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of ANTONY E. CLARKE Jr. employee / applicant; v. SOLID CONCRETE UNLIMITED, INC. , uninsured employer; / defendant; Case No. 200121977; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 23rd of May, 2002.

                             

   _________________________________

      




   Shirley A. DeBose, Clerk

�








� This document is also signed by Benjamin Lestenkof.  Mr. Lestenkof did not testify or otherwise participate in the May 22, 2002 hearing.  
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