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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	DIANNA K. COX, 

                                                   Employee, 

                                                            Applicant,

                                                   v. 

CARR GOTTSTEIN FOODS CO./

 SAFEWAY, INC.,

                                                  Employer/

                                                  Self-Insured

                                                             Defendant.
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)
	          FINAL DECISION AND ORDER

        AWCB Case No.  200027072

        AWCB Decision No. 02-0095  

         Filed with AWCB Anchorage, Alaska

         on May  29, 2002



We heard the employee's claim for temporary total disability (TTD) benefits, permanent partial impairment (PPI) benefits, medical benefits, transportation costs, vocational rehabilitation eligibility, interest, attorney fees, and legal costs on May 8, 2002, in Anchorage, Alaska.  Attorney Andrew Lambert represented the employee.  Attorney Robert Griffin represented employer Carr Gottstein (Carrs).  At the employee’s request we kept the record open until May 15, 2002, to permit the employee’s attorney to file a supplemental affidavit of attorney’s fees, as well as specific information regarding the employee’s actual transportation costs associated with this injury, and medical benefits unpaid by the employer.  This information was received on May 14, 2002.  We closed the record when we next met on May 15, 2002.


ISSUES
1. Is the employee entitled to TTD benefits under AS 23.30.185 from December 16, 

       2000, and continuing?

2. Is the employee entitled to PPI benefits under AS 23.30.190? 

3. Is the employee entitled to additional medical benefits under AS 23.30.095(a)?  

4. Is the employee entitled to medical-related transportation costs under 8 AAC 45.082(d) and 8 AAC 45.084?  

5. Is the employee entitled to a vocational rehabilitation eligibility evaluation under AS 23.30.041(c)?

6. Is the employee entitled to penalties and interest under 23.30.155?  

7. Is the employee entitled to attorney fees and legal costs under AS 23.30.145 and 8 AAC 45.180?


CASE HISTORY AND SUMMARY OF THE EVIDENCE


The employee started working for the employer as a grocery store checker in late June 2000.   One of her duties was lifting grocery items from customer’s carts up onto the checkout counter.   During the months of November and December 2000, she began lifting more heavy items such as turkeys, bags of dog food and large bags of rice.   She noticed increased problems with her back right before Thanksgiving in November 2000.  She told her supervisor, but continued working.  The employee’s back pain continued to get worse, and on December 16, 2000, she woke up and could not move her legs.  She did not go to work that day.  She attempted to go back to work a few days later, but was in too much pain when she got there and was sent home.  She has not been back to work since December 16, 2000.  She completed an injury report on December 28, 2000.



The employee went to see Dr. Gerster at Northwest Medical on December 18, 2000.  She was prescribed Celebrex and Mepergan, and was taken off work.  She then saw Stanley Trekell, D.C. on December 22, 2000.  Dr. Trekell noted the employee has had intermittent low back soreness at times provoked by heavy lifting at Carrs/Safeway for the last seven years.  (Dr. Trekell 2/19/01 addendum to 1/5/01 report).  He diagnosed her with lumbar discitis, lumbar radiculitis, thoracic segmental dysfunction, and cervicogenic headache, and began treating her with spinal manipulative therapy, electrical muscle stimulation, soft tissue manipulation, intersegmental traction and therapeutic exercises. (Dr. Trekell 1/5/01 report).  The employee continued treating with Dr. Trekell through March 19, 2002.  


The employer filed a controversion of the employee's claim on January 4, 2001, alleging there was no medical evidence to directly support the work-relatedness of her condition. 


Pursuant to Dr. Trekell’s recommendation, the employee underwent a lumbar magnetic resonance imaging (MRI) test on January 18, 2001.  The MRI revealed desiccation of disc material at 4-5 and 5-1, and a small protrusion to the left of midline at 5-1 with slight mass effect upon the left S1 nerve root.  On January 19, 2001, Dr. Trekell referred the employee to Edward Voke, M.D. for a second opinion.  The employee met with Dr. Voke on January 25, 2001.  The employee told Dr. Voke she had constant low back pain with pain radiating intermittently to her right knee.  Dr. Voke discussed the January 18, 2001 MRI with the employee and diagnosed her with degenerative disc disease, lumbosacral spine and chronic bilateral radiculopathy, lower extremities.  In his opinion, the employee did not present with a surgical problem.  Dr. Voke referred the employee back to Dr. Trekell for further care.  (Dr. Voke 1/25/01 report).  


On February 20, 2001, Shawn Hadley, M.D., examined the employee at the request of the employer.  Dr. Hadley diagnosed lumbar disc degeneration with significant symptom magnification.  She noted there were no clear findings of a lumbosacral radiculopathy.  Dr. Hadley also commented that  the employee had documented low back pain and stiffness for 20 years as well as back injury/pain reflected in medical records as far back as 1997.  She found no localized findings to correlate the disc herniation seen on the MRI with the employee’s pain complaints.  She noted there were minimal objective findings, and found no medical reason the employee could not return to work as a checker.  (Dr. Hadley 2/20/01 report).


The employer again controverted benefits on February 28, 2001, and April 4, 2001, based on Dr. Hadley’s Employer Independent Medical Exam (EIME) report indicating the condition was unrelated to work.  The employee filed an Application for Adjustment of Claim against the employer on March 9, 2001.  


The employee was seen by Larry Levine, M.D., for a Second Independent Medical Exam (SIME) on July 16, 2001.  The employee told Dr. Levine the only back problems she had had were with the birth of a child 20 years earlier.  She told him her previous back pain was not as severe as it was presently, and that there was no radiation into the leg.  Dr. Levine noted Waddell signs were positive to virtually all maneuvers, and the MRI showed  a disc herniation with a protrusion left-ward, which did not explain all of the employee’s ongoing right-ward symptoms.  In response to the Board’s questions, Dr. Levine opined there was a relationship between the employee’s employment as a checker with the employer and her low back symptoms.  However, he pointed out that the medical records demonstrated significant complaints of preexisting pain even though the employee denied such to him.  He also felt her employment activities either aggravated, accelerated or combined with her preexisting condition to produce a permanent change in the preexisting condition because there were no prior comments about radiating symptoms.  He found the treatment the employee had been receiving since her injury was reasonable and standard; she had been medically stable since approximately February 2001; and that based on her pain behavior and other issues, she should not return to work as a checker.  Finally, pursuant to the Fourth and Fifth Editions of the AMA Guides to the Evaluation of Permanent Impairment, Dr. Levine placed the employee at Lumbosacral Category II, minor impairment, at 5 % whole person impairment.  However, he pre-apportioned the rating to 1.25 % whole person impairment.  He considered 25 % of her injury related to her current situation and the remainder due to a long history of low back pain with intermittent difficulty as per the medical records, in spite of the fact the employee denied any previous back problems or back treatment to him.  (Dr. Levine 7/16/01 SIME report; 11/1/01 letter).  


The employee continued to treat with Dr. Trekell, who referred her to Michael Gevaert, M.D., for a rehabilitation consultation.  The employee saw Dr. Geveart on September 18, 2001.  She told Dr. Geveart she had not experienced any significant change in her pain.  Dr. Geveart diagnosed her with chronic low back pain and noted three positive Waddell signs.  Based on the chronicity of her symptoms and her failure to respond to a conservative approach, he recommended she consider an epidural steroid injection.  The employee was given her first steroid injection on September 21, 2001, which provided relief for approximately one month, and a second injection shortly thereafter.  (Dr. Geveart 9/18/01 report).    


The employee had a second MRI on March 12, 2002.  The MRI revealed central, slightly left-sided focal disc protrusion at L5-S1 causing slight compression of the S1 root, mild degenerative bulging at L4-5, and posterior facet degeneration bilaterally.  She has not received any additional treatment since March 2002.  


Dr Levine’s deposition was taken on April 18, 2002.  Dr. Levine stated he remembered the employee clearly because she told him she had no significant prior back problems, yet there was a plethora of medical records telling him she had had multiple back problems and difficulties.  (Levine depo. at  8).  Dr. Levine described his examination of the employee and explained, based on what he observed during the exam, his concern over whether she had psychological issues or secondary pain issues.  Id. at 13.  The results of many of the tests he performed on the employee did not make sense to him, thereby making it tough for him to figure out what was going on.  The MRI showed a protrusion of the disk left-ward, which usually would provoke symptoms on the left side.  In the employee’s case the objective findings did not match the subjective complaints as all of her complaints were rightward which is a lot less common, and in fact very unlikely.  Id. at 16, 27.    


Dr. Levine stated he believes the employee is injured, however he does not think the injury was the sum cause of her working for the employer.  He stated her work for the employer was not a substantial factor in her condition.  Id. at 19.  During the deposition Dr. Levine was presented with a chiropractic report dated December 22, 2000, which stated the employee had suffered from numbness or tingling in her leg and foot for a period of three years.  He was then asked if this changed his opinion as to whether there had been a permanent change in the employee’s preexisting condition, to which he replied “yes.”  Id. at 20-21.  He explained that his SIME report hinged on the fact the employee told him “I didn’t have leg pain like this.  It’s totally different.”  Once he was shown the report which stated she had ongoing leg pain for a period of three years, it absolutely changed his opinion.  Id at 37-39.


The fact the employee suffered pain in her leg for a period of three years caused Dr. Levine to change his opinion on whether the aggravation of the employee’s preexisting condition was permanent and whether she had sustained any permanent impairment.  At the deposition he concluded that although she has a permanent problem, her injury was a temporary aggravation of a preexisting condition and she sustained no permanent impairment.  Id. at 21, 46.  Dr. Levine admitted the employee’s lifting of turkeys, dog food bags and bags of rice, combined with her preexisting condition, could have created a permanent increase in her symptomology as well as an increase in low back pain.  However, it was still his opinion to a reasonable degree of medical probability, that the employee only sustained a temporary injury in this case.  Id at 33, 46.  His opinion that her treatment was reasonable and necessary, and that she was back to her preexisting condition in March 2001, did not change.  Id. at 21, 46.  


The employee’s husband testified the employee has had minor back problems over the years, but her back pain had never prevented her from doing things as it did now.  He stated her degree of pain is different now because it is constant, whereas in the past it was intermittent.  He also testified she has difficulty remembering things and when she fills out paperwork, she does not always understand what she reads.

 
The employee testified she worked for Safeway in Portland, Oregon before moving to Alaska and had an injury there when lifting a 2 ½ gallon jug of water.  She claimed she has difficulty remembering her medical history and the names of the doctors she has seen.  She began working for the employer here in Alaska in late June 2000.  She began lifting more heavy objects in November 2000, and noticed increased problems with her back right before Thanksgiving that year.  She told her supervisor about it, but kept on working.  Her back continued to get worse, but she kept on working until she woke up on December 16, 2000 and could not move her legs.  She stayed home that day and tried to go back to work a few days later, but was in too much pain.  She has not worked since December 2000.  


The employee also testified that although she had back problems before November 1, 2000, she did not have pain every day and could hike, fish, bowl and walk up stairs.  Her symptoms and problems in her back now are different than before her injury, and physical therapy was helping her to improve.  She testified both Dr. Trekell and Dr. Voke told her she had been in a “steady state for six months,” and she agreed there has been no change in her condition for six months.  She admitted she has had pains in her back and leg since 1991, and has had “some” chronic back pain for up to seven years before this injury.   She testified both Dr. Trekell and Dr. Voke believe she still needs to be treated.  Her last treatment was on March 19, 2002.


The employee’s medical records demonstrate a history of back problems.  The employee first complained of low back pain 20 years prior to the present injury, which she claims resolved after the birth of her child.  In 1991 she was seen at St Joseph’s Immediate Care in Stockton, California for a complaint of pain in her groin which radiated into her back and down her right leg.  In 1996, while working as a checker, she had an episode of low back pain when she lifted a 2 ½ gallon jug of water.  She was seen by Dr. J. Thomas Hoggard.  Dr. Hoggard noted she had chronic low back problems, and in his report stated: “she has  had chronic low back pain over at least the last three years and has been seen by various doctors related to that.”  In January 1997 she slipped at her home and went to Portland Adventist Medical Clinic for an evaluation of neck and low back pain with spasm.  She reported to Dr. Gaskell she had a history of low back problems approximately ten years earlier.  In approximately 1997 she was in a car accident.  She eventually went to see a chiropractor, who is no longer in practice, and was treated for about one month for a low back sprain/strain.  She was off work for one month due to this injury.  She was initially seen by Dr. Trekell for the present injury on December 22, 2000.  At this time she completed a five page information form in which she reported low back pain, soreness or stiffness for a period of 20 years, upper back pain, soreness, or stiffness for 3 years, leg/foot pain, numbness, or tingling for 3 years, and arm/hand pain, numbness, or tingling for 3 years. 


At the hearing, the employee argued she had an injury with the employer which was significant enough to combine with her preexisting condition to cause her disability and need for ongoing medical treatment.  She argued Dr. Trekell opined that her lumbar complaints were a direct result of her work-related injury of November-December 2000, in spite of her preexisting condition.  Dr. Levine opined the employee suffered a temporary aggravation of a preexisting condition as a result of her work-related injury.  She claims these opinions, combined with her testimony, raise the presumption of compensability.  


The employee argued that even though the employer provided substantial evidence to rebut this presumption based on the opinion of Dr. Hadley, she has proven her claim by a preponderance of the evidence because the employer could not eliminate all possibilities that her injury is related to her work.  The employee argued the majority of the available evidence shows her back pain has been permanently, substantially aggravated by her work with the employer, and is compensable.


At the hearing the employer agreed the employee had met the presumption of compensability.  However, it argued that Drs. Hadley and Levine found that her back pain preexisted her work with the employer.  Dr. Hadley found there was no work related injury, and Dr. Levine found the work provided only a temporary aggravation of the condition.  It argued these opinions rebut the presumption of compensability.  It also argued that no physician said her work is the cause of her injury, and just because her work could have caused this injury, that alone is not proof by a preponderance of the evidence.  


    

FINDINGS OF FACT AND CONCLUSIONS OF LAW

I. 
TEMPORARY TOTAL DISABILITY BENEFITS

AS 23.30.185 provides:


In case of disability total in character but temporary in quality, 80 percent of the injured employee's spendable weekly wages shall be paid to the employee during the continuance of the disability.  Temporary total disability benefits may not be paid for any period of disability occurring after the date of medical stability.

The Alaska Workers' Compensation Act at AS 23.30.120 provides a presumption of compensability for an employee's injuries. AS 23.30.120(a) provides, in part:  "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter…"  The Alaska Supreme Court has held "the text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute."  Meek v. Unocal Corp., 914 P.2d 1276, 1279 (Alaska 1996).


To make a prima facie case, the employee must present some evidence that (1) she has an injury and (2) an employment event or exposure could have caused it.  A substantial aggravation of a pre-existing condition, "imposes full liability on the employer at the time of the most recent injury that bears a causal relation to the disability." Ketchikan Gateway Borough v. Saling, 604 P.2d 590, 595 (Alaska 1979)(citing Arthur Larson, The Law of Workmen's Compensation, § 95.12 (1979)).  In Peek v. SKW/Clinton, 855 P.2d 415, 416 (Alaska 1993), the court stated: 


[T]wo determinations . . . must be made under this rule:  "(1) whether employment . . . aggravated, accelerated, or combined with' a pre-existing condition; and, if so, (2) whether the aggravation, acceleration or combination was a 'legal cause' of the disability, i.e., ‘a substantial factor in bringing about the harm.’"  (quoting Saling, 604 P.2d at 597, 598).


An aggravation, acceleration or combination is a substantial factor in the disability if a reasonable person would regard it as a cause and attach responsibility to it. See, State v, Abbot, 498 P.2d 712 (Alaska 1971).  Moreover, in DeYonge v. Nana/Marriott 1 P.3d 90 (Alaska 2000), the Supreme Court noted that:

An employee is entitled to benefits whenever the work-related aggravation is a “substantial factor” in the employee’s impairment, “regardless of whether a non-work-related injury could independently have caused” that impairment.  

Id.


The Supreme Court went on to note that when an employee brings a claim for medical benefits and temporary total disability the employee is only required to show a  temporary increase in symptoms aggravating the disability was caused by the employment.  Id.

Applying the presumption of compensability is a three-step process. Louisiana Pacific Corp. v. Koons, 816 P.2d 1379 (Alaska 1991).  In the first step, generally, “AS 23.30.120(a)(1) creates the presumption of compensable disability once the employee has established a preliminary link between employment and the injury." Wien Air Alaska v. Kramer 807 P.2d 471, 474 (Alaska 1991).  “[I]n claims based on highly technical medical considerations, medical evidence is often necessary in order to make that connection.” Burgess Construction Co. v. Smallwood, 623 P.2d 316 (Alaska 1981). In less complex cases, lay evidence may be sufficiently probative to establish causation. Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).


The employee testified that her work activities, specifically lifting turkeys, bags of dog food, and large bags of rice caused low back pain, resulting in time loss and the need for medical treatment beginning December 16, 2000. In addition, the employee’s medical records from Dr. Trekell show she was taken off work on December 18, 2000 due to low back pain resulting from heavy lifting at work.  Therefore, we conclude the presumption of compensability attaches to the employee’s claims, and the burden of production shifts to the employer.

Once the presumption attaches, we proceed to the second step in the process, and determine whether the employer has met its burden of producing substantial evidence showing the disability is not work-related.  Smallwood, 623 P.2d at 316.  Substantial evidence is such relevant evidence as a reasonable mind would accept in light of all the evidence to support a conclusion. Kessick v. Alyeska Pipeline Serv. Co.,  617 P.2d 755, 757 (Alaska 1980).  Thus, to rebut the presumption, the employer must produce substantial evidence that either (1) provides an alternative explanation which, if accepted, would exclude work-related factors as a substantial cause of disability; or (2) directly eliminates any reasonable possibility that the employment was a factor in the disability.  DeYonge, 1 P.3d at 96 (citing Gillispie v. B & B Foodland, 881 P.2d  1106, 1109 (Alaska 1994)); Grainger v. Alaska Workers’ Compensation Board, 805 P.2d 976, 977 (Alaska 1991). Merely showing another cause of the disability does not, in itself, rebut the compensability of the claim against an employer. Tolbert v. Alascom, Inc., 973 P.2d 603, 611, 612 (Alaska 1999). 


The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption. Veco,Inc., 693 P.2d at 871.   The presumption shifts only the burden of production and not the burden of proof, therefore, we examine the employer’s evidence in isolation.  Id. at 869.  If the employer produces substantial evidence rebutting the presumption of compensability, the presumption drops out, and we move to the third step. Id at 870.


Dr. Hadley determined the employee had not sustained a work-related injury because there were no localized findings to correlate the small disc herniation on the employee’s MRI with the employee’s pain complaints.  She also determined the employee was medically stable, had no permanent impairment as a result of this injury, and could return to work as a checker.  Dr. Levine determined the employee’s low back pain was a condition pre-existing the employee's work for the employer.  It was his opinion that the employee’s work for the employer was not a substantial factor in her condition at the time of his examination.  We find Dr. Hadley’s opinion that the employee was medically stable and could return to work as a checker at the time of her examination on February 20, 2001, rebuts the presumption of compensability for TTD after February 20, 2001.  In addition, Dr. Levine’s opinion that the employee’s work for the employer was not a substantial factor in her injury, and that the employee was back to her preexisting condition in March 2001, is substantial evidence rebutting the presumption of compensability for ongoing time-loss compensation after March 1, 2001. DeYonge, 1 P.3d at 96; Grainger, 805 P.2d at 977.


Once substantial evidence is presented to overcome the presumption that the claim is compensable, the presumption drops out and we proceed to the third step in the process.  In the third step, the employee bears the burden of proving all the elements of the claim by a preponderance of the evidence. Veco, Inc., 693 P.2d at 865.  The party with the burden of proving asserted facts by a preponderance of the evidence must “induce a belief in the mind of the triers of fact that the asserted facts are probably true.” Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964). 


The employee and Mr. Cox testified to the change in the employee's physical condition after December 15, 2000, and the employee claims her work aggravated her low back pain.  The employee’s treating physician, Dr. Trekell, did not testify.  However, his medical reports indicate his belief that the employee’s December 2000 injury was a new injury for which she needs to be evaluated for permanent partial disability.  


Dr. Levine testified it is possible that the employee's work, combined with her preexisting condition, could have created an increase in her symptomology and low back pain.  However, he also testified it is still his opinion that the employee only sustained a temporary injury in this case. (Dr. Levine depo. at 33, 46.)  He concluded that even though she has a permanent back problem, her work-related injury was only a temporary aggravation of her preexisting condition. It is his opinion that the employee’s preexisting low back pain was nor permanently aggravated or accelerated by her work activities.  


We find the employee’s testimony to be questionable in some areas.  AS 23.30.122.  Drs. Hadley, Gevaert, and Levine all noticed dubious behavior from the employee as well.  Dr. Hadley noticed symptom magnification from the employee, Dr. Gevaert noted questionable situational depression/anxiety, and Dr. Levine testified that he was skeptical of the story given to him by the employee because her medical records refuted it.  We also give less weight to the opinions set forth in the reports of Dr. Trekell than to the opinions of Dr. Levine and Dr. Hadley.  Dr. Trekell appears to rely only on the subjective reports from the employee.  Dr. Levine and Dr. Hadley on the other hand, relied on the objective findings - objective findings that did not match the employee’s subjective complaints.  


Based on the testimony of the employee, the medical records of Dr. Trekell, and the testimony of Dr. Levine, we find the employee’s work for the employer aggravated her preexisting back condition on December 16, 2000.  Based on the preponderance of the available medical evidence, specifically on the records and testimony of Drs. Levine and Hadley, we find the employee suffered no more than a temporary aggravation of her low back pain as a result of her work.  In accordance with the opinions of these physicians, we also find any temporary aggravation of the low back pain was very short-lived, and any work-related strains or exacerbation of the employee's condition was resolved by March 1, 2001.  Therefore, we conclude the employee is entitled to TTD benefits from December 16, 2000, through March 1, 2001.  Safeway v. Mackey, 965 P.2d at 29-30. 

II. PERMANENT PARTIAL IMPAIRMENT
The presumption of compensability is applicable to any claim for compensation under the workers' compensation statute.  Meek, 914 P.2d at 1279.  As a result, we will apply the three step process outlined above to determine if the employee is entitled to PPI.  The employee testified that her back pain is different now than it was prior to her injury.  It is Dr. Trekell’s opinion that the employee has a new injury for which she needs to be evaluated for PPI.  Based on this testimony, we conclude the presumption of compensability attaches to the employee’s PPI claim.  


Dr. Hadley testified the employee was able to return to work at the time of the EIME on February 20, 2001, and had no permanent impairment as a result of this injury.  Dr. Levine testified the employee’s low back pain was a condition pre-existing the employee's work for the employer, and her work for the employer was not a substantial factor in her condition.  He also determined the employee was medically stable approximately three months post-injury, and did not have any permanent impairment.  We find the testimony of Dr. Hadley and Dr. Levine is substantial evidence rebutting the presumption of compensability for the employee’s PPI claim.  DeYonge, 1 P.3d at 96; Grainger, 805 P.2d at 977.

Finally, the employee bears the burden of proving all the elements of the claim by a preponderance of the evidence. Veco, Inc., 693 P.2d at 865.  We find the employee has not proven her claim for PPI by a preponderance of the evidence.  Based on the testimony of Dr. Levine and Dr. Hadley, we find the preponderance of the evidence shows the employee does not have any permanent impairment from her work with the employer.  The employee’s December 16, 2000 back injury was only a temporary aggravation of a preexisting condition.  As Dr. Levine testified, the employee was back to her preexisting condition by March of 2001.  Considering the employee’s extensive history of preexisting low back pain, this seems probable to us.   As such, there was no permanent impairment to justify an award of PPI.  Consequently, the employee’s claim for PPI is denied.  

III. MEDICAL BENEFITS AND TRANSPORTATION EXPENSES 


AS 23.30.095(a) provides, in part:


The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires....


8 AAC 45.082(d) provides in pertinent part:  


. . . Unless the employer controverts the prescription charges or transportation expenses, an employer shall reimburse an employee's prescription charges or transportation expenses for medical treatment within 30 days after the employer receives … an itemization of the dates of travel, destination, and transportation expenses for each date of travel. 


The statutory presumption of compensability at AS 23.30.120(a) also applies to claims for medical benefits and related transportation costs.  Municipality of Anchorage v. Carter, 818 P.2. 661, 665 (Alaska 1991).  Treatment must be reasonable and necessary to be payable under subsection 95(a).  See Weidner v. Hibdon, 989 P.2d 727 (Alaska 1999); Weinberger v. Matanuska-Susitna School District, AWCB No. 810201 (July 15, 1981), aff'd Case No. 3AN-81-5623 (Alaska Superior Court, June 30, 1982).


In this case, we found the employee's testimony raised the presumption of compensability.  We found the opinions and medical records of Dr. Hadley and Dr. Levine provided substantial evidence the employee fully recovered from any work aggravation by March 1, 2001, rebutting the presumption of continuing compensability for any medical benefits and medical-related transportation reimbursement after that date.  The employee failed to prove by a preponderance of the evidence that she is entitled to such benefits after that date.  We rely on the testimony of Dr. Levine and find the treatment received by the employee from December 16, 2000 to March 1, 2001 was reasonable and necessary.  (Dr. Levine 11/1/01 letter.)  Hence, we award medical benefits and medical-related transportation costs for the period of December 16, 2000 through March 1, 2001.

IV. REEMPLOYMENT ELIGIBILITY EVALUATION 

AS 23.30.041 provides, in part:

(e) An employee shall be eligible for benefits under this section upon the employee’s written request and by having a physician predict that the employee will have permanent physical capacities that are less than the physical demands of the employee’s job as described in the 1993 edition of the United States Department of Labor’s “Selected Characteristics of Occupations Defined in the Revised Dictionary of Occupational Titles” for:

(1) the employee’s job at the time of injury; or

(2) other jobs that exist in the labor market that the employee has held or received training for within ten years before the injury …

(f) An employee is not eligible for reemployment benefits if

(3) at the time of medical stability no permanent impairment is identified or expected.

An employee must satisfy two tests in order to be eligible for reemployment benefits.  First, before the employee has reached medical stability, a physician must predict that the employee's physical capacities will not be sufficient for the physical demands of her original job. AS 23.30.041(e).  This test allows an employee to start vocational rehabilitation before she reaches medical stability, and serves the legislature's goal of encouraging early rehabilitation intervention. Second, once the employee has reached medical stability, she must have a permanent impairment, calculated pursuant to AS 23.30.190(b).  AS 23.30.041(f)(3); Rydwell v. Anchorage School District and Wetzel Services, 864 P.2d 526, 531 (Alaska 1993).


Prior to her reaching medical stability, the employee’s physician never predicted her physical capacities would not be sufficient for the physical demands of her original job.  Dr. Hadley and Dr. Levine found the employee was medically stable by March 2001, less than three months after her injury, and that she could return to her original job as a checker.  Additionally, the employee has never been given a permanent impairment rating.  To the contrary, Dr. Hadley and Dr. Levine both opined the employee had no permanent impairment, and we find no PPI rating is due.  Since we find she can return to work and has no PPI, she is statutorily ineligible for vocational rehabilitation.  AS 23.30.041.  As a result, the employee’s claim for a reemployment eligibility evaluation is denied 

V.
PENALTIES AND INTEREST
AS 23.30.155 provides, in part:

(b) The first installment of compensation becomes due on the 14th day after the employer has knowledge of the injury or death. On this date all compensation then due shall be paid. . . .

(d) . . . If the employer controverts the right to compensation after payments have begun, the employer shall file with the board and send to the employee a notice of controversion within seven days after an installment of compensation payable without an award is due. . . .

(e) If any installment of compensation payable without an award is not paid within seven days after it becomes due, as provided in (b) of this section, there shall be added to the unpaid installment an amount equal to 25 percent of it. This additional amount shall be paid at the same time as, and in addition to, the installment, unless notice is filed under(d) of this section or unless the nonpayment is excused by the board after a showing by the employer that owing to conditions over which the employer had no control the installment could not be paid within the period prescribed for the payment.

In this case, there is no evidence that the initial controversion filed on January 4, 2001 was based on any valid legal or medical evidence.  Therefore, the employer did not file a valid controversion notice until February 28, 2001.  Harp v. ARCO Alaska, Inc., 831 P.2d 352 (Alaska 1992).  As a result, we find a penalty is due pursuant to AS 23.30.155(e) for all payments not validly contested. 

Additionally, the employer never paid the employee any TTD or medical benefits from December 16, 2000 through March 1, 2001.  We have determined that benefits are due for TTD, and we have awarded medical benefits. 8 AAC 45.142 requires the payment of interest at the statutory rate from the date at which each installment of compensation is due.  See Land & Marine Rental Co. v. Rawls, 686 P.2d 1187 (Alaska 1984); Harp, 831 P.2d at 358; Childs v. Copper Valley Electrical Association, 860 P.2d 1184, 1191 (Alaska 1993).  Therefore, we find the employer is obligated  to pay interest on past due benefits. 

VI.
ATTORNEY’S FEES AND COSTS

We next consider the employee’s request for attorney’s fees and costs.  AS 23.30.145 provides in pertinent part:

(a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less then 25 percent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 percent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded….  In determining the amount of fees the board shall take into consideration the nature, length, and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.  

(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.


Based on the facts in this case, we find the employer controverted and otherwise resisted paying the employee benefits, and conclude we may award attorney's fees under subsection AS 23.30.145(b).  Subsection .145(b) requires that the attorney’s fees awarded be reasonable.  Our regulation 8 AAC 45.180(d) requires that a fee awarded under subsection .145(b) be reasonably commensurate with the work performed.  It also requires that we consider the nature, length, and complexity of the services performed, as well as the amount of benefits involved.


We find the employer controverted and resisted payment of medical and TTD benefits the employee was entitled to.  This resistance required her to obtain the assistance of an attorney.  The employee has requested attorney’s fees totaling $7,750.00.  Practice in the Workers' Compensation forum is contingent upon prevailing on issues presented to the Board.  The employee's counsel has practiced in the specialized area of workers' compensation law for several years.  In light of Mr. Larmbert’s experience, and the contingent nature of workers' compensation practice, we find $200.00 per hour to be a reasonable hourly rate for Mr. Lambert. 


Turning to the present case, we find that although the employee did not prevail on all of her claims, she has been awarded partial TTD, medical benefits and transportation benefits.  We find these benefits to the employee to be significant.  We also note this case was well litigated by experienced, competent counsel and was a close call.  


The affidavits reflect total billing hours at 24.10 at $200.00 per hour, for a total of $4,820.00.  We find an award of $ 3,374.00 to be reasonable and necessary in light of the benefits awarded to the employee ($4,820.00 X .70). 


Regarding paralegal costs, the affidavits reflect total paralegal hours of 27.50 hours at 100.00 per hour, for a total of $2,750.00.  Based on the formula above, we will award a total of $1,925.00 for reasonable and necessary paralegal costs.  ($2,750.00 X .70).   


We find the costs claimed by the employee to be reasonable and necessary and appropriate pursuant to 8 AAC 45.180(f).  The employer shall pay a total of $5,495.38 for reasonable attorney’s fees and costs.  


ORDER
1. The employee is entitled to TTD benefits under AS 23.30.185 from December 16, 

      2000, through  March 1, 2001.

2. The employee’s claim for PPI benefits is denied. 

3. The employee is entitled to have her medical benefits paid under AS 23.30.095(a) from December 16, 2000 through March 1, 2001. 

4. The employee is entitled to medical-related transportation costs under 8 AAC 45.082(d) and 8 AAC 45.084 from December 16, 2000 through March 1, 2001.  

5. The employee’s claim for a vocational rehabilitation eligibility evaluation is denied.

6. The employee entitled to penalties and interest pursuant to AS 23.30.155.  

7. The employee is awarded attorney fees and legal costs in the amount of $ 5,495.38.



Dated at Anchorage, Alaska this 29th day of May 2002.





ALASKA WORKERS' COMPENSATION BOARD
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Suzanne Sumner, Designated Chairperson







____________________________                                






Harriet M. Lawlor, Member







____________________________                                  






Robin E. Ward, Member


If compensation is payable under the terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Superior Court.


If compensation is awarded, but not paid within 30 days of this decision, the person to whom compensation is payable may, within one year after the default of payment, request from the Board a supplementary order declaring the amount of the default.

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of DIANNA K. COX employee / applicant; v. CARR GOTTSTEIN FOODS CO., employer/insurer; defendant; Case No. 200027072; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 29th day of May, 2002.

                             

   _________________________________

      






Shirley A. DeBose, Clerk
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