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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	JAN L. HANSON, 

                                                   Petitioner, 

                                                   v. 

WAL-MART,

                                                  Employer,

                                                   And 

INSURANCE CO. OF STATE PA,

                                                  Insurer,

                                                          Respondent(s).
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)
	          DECISION AND ORDER

         ON RECONSIDERATION

        AWCB Case Nos.  199827478, 199921343
        AWCB Decision No. 02- 0096 

         Filed with AWCB Anchorage, Alaska

         on May 31, 2002


We heard the employee's Petition for Reconsideration based on the written record, in Anchorage, Alaska on May 21, 2002.  The employee requested reconsideration of our May 2, 2002 decision and order (“D&O”) on this case, AWCB Decision No. 02-0079. Attorney Steven Constantino represented the employee.  Attorney Robert Griffin represented the employer.  We closed the record when we met to consider this petition on May 21, 2002.


ISSUE

Shall we reconsider, under AS 44.62.540, AWCB Decision No. 02-0079 (May 2, 2002)?


BRIEF SUMMARY OF THE EVIDENCE AND CASE HISTORY

The employee argued the merits of her claim before the Alaska Workers’ Compensation Board (“Board”) on August 21, 2001.  The Board issued its Final D&O on September 20, 2001.  Hanson v. Wal-Mart, AWCB Decision No. 01-0182 (September 20, 2001) (“Hanson I”).  In Hanson I, the employer was ordered to pay attorney’s fees in the amount of $16,146.50 and legal costs of $158.88.  The employer appealed Hanson I to the Alaska Superior Court (Case No. 3AN-01-11010 CI).  While the case was pending before the Alaska Superior Court, the parties entered into a Compromise and Release Agreement (“C&R”). One of the terms of the C&R was payment by the employer of $12,000 for attorney’s fees and legal costs.  The Board approved the C&R on January 17, 2002. 

The employer did not timely pay the full $12,000 of attorney’s fees and costs under AS 23.30.155, and did not obtain an injunction to stay its payment obligation.  As a result, the employer was subject to a penalty under AS 23.30.155(f) for the late payment of Mr. Constantino’s fees and costs.  The employer forwarded the penalty payment directly to the employee. 

On February 28, 2002, the employee and her attorney both filed affidavits with the Board.  On that same date, the parties also filed a joint stipulation with the Board seeking to allow the employee to pay the full amount of the statutory penalty payment she received from the employer ($1,556.25), to her attorney as a partial payment of attorney’s fees and legal costs. 


In response to the stipulation, this case was set for a hearing on the basis of the written record for April 11, 2002, in accord with 8 AAC 45.050(f).  On April 2, 2002, the employee’s attorney sent a copy of the Superior Court’s decision in Brown v. Gamble Construction Co, Case No. 3AN-02-4272 CI (Alaska Superior Court, April 1, 2002) to the hearing officer via fax.  Considering the nature of the issue and the recent Superior Court decision in Brown v. Gamble Construction Co, the Board requested the parties present oral argument regarding their stipulation and affidavits.  There was no objection to this request.  At the hearing on April 11, 2002, the employee presented the aforementioned affidavits and requested inter alia, a finding as to whether it was in her best interest to pay the penalty to her attorney.

In AWCB Decision No. 02-0079 (May 2, 2002), we found AS 23.30.155(f) required payment of penalties for late attorney’s fees to be made to the employee.  We also found it was not in the employee’s best interest to approve payment of the penalty she had received from the employer, to her attorney as a partial payment of attorney’s fees.  Accordingly, we filed and issued a decision and order on May 2, 2002, denying the employee's request.


The employee filed a Petition for Reconsideration on May 20, 2002.  In the reconsideration petition, the employee argued she did not have advance notice of the issue the Board wished to hear argued, and could not have reasonably anticipated the focus of the Board’s inquiry would be on the legal question of which party is the proper payee of a penalty on late payment of previously awarded attorney’s fees.  She also argued the Board improperly based its decision on facts it had assumed, rather than on the true facts of her case.  The employee requested the Board reopen the record to receive her testimony regarding whether her instruction to her attorney to seek approval of her payment of additional attorney's fee’s was the product of a fully informed, free and voluntary act, and not the result of a misapprehension that she was indebted to her attorney.   


FINDINGS OF FACT AND CONCLUSIONS OF LAW


The Alaska Administrative Procedure Act at AS 44.62.540 provides, in part:


(a) The agency may order a reconsideration of all or part of the case on its own motion or on petition of a party.  To be considered by the agency, a petition for reconsideration must be filed with the agency within 15 days after delivery or mailing of the decision.  The power to order a reconsideration expires 30 days after the delivery or mailing of a decision to the respondent.  If no action is taken on a petition within the time allowed for ordering reconsideration, the petition is considered denied.


(b) The case may be reconsidered by the agency on all the pertinent parts of the record and the additional evidence and argument that are permitted…


In response to the employee's Petition for Reconsideration, we have examined the record of this case, as well as our decision and order.  We note the petition appears to reflect a misunderstanding of our order, and we will therefore address the employee’s petition.


I.  Notice of Issue for Argument 


The employee’s attorney claims she did not have advance notice of the issue the Board wished to hear argued, and that she could not have reasonably anticipated that the Board’s inquiry would be on the legal question of which party is the proper payee of a penalty on late payment of previously awarded attorney’s fees.  We find the record does not support this assertion for several reasons.  First, prior to the hearing, the employee’s attorney provided the Board with a faxed copy of the Superior Court’s decision in Brown v. Gamble Construction Co., Case No. 3AN-02-4272 CI (Alaska Superior Court, April 1, 2002), with a note stating, “Thought the attached could be of relevance to the Hanson written record hearing.”  The fact the employee’s attorney thought the Brown decision may be relevant to the employee’s case certainly shows the employee was on notice that the question of which party is the proper payee of a penalty on late payment of previously awarded attorney’s fees may be discussed at the hearing.  Second, at the beginning of the hearing the hearing officer stated it was her understanding the issue for the hearing was “Payment of a late paid penalty to an employee’s attorney,” and asked the parties if they agreed that was the issue.  The employee's attorney answered, “Yes, ma’am.”  Thus, the employee had an opportunity to argue the hearing officer had stated the wrong issue, but failed to do so.  Third, the employee’s attorney argued extensively regarding the decision in Brown, why penalties on late paid attorney’s fees should be paid to the attorney, and why it was in the employee’s best interest for the Board to approve this $1556.56 “windfall” as partial payment of attorney’s fees in this case.  

When asked whether he was requesting the Board to make a policy decision about whether a penalty payment should be paid to the employee’s attorney, the employee’s attorney replied the Board needed to address that issue, but also needed to decide whether his client should be allowed to pay him the money she received as a “windfall” as partial payment of attorneys fees.  For these reasons, we find the employee’s attorney was on notice of this potential issue.  Moreover, his well-presented argument indicates he was prepared to argue the issue of which party is the proper payee of a penalty on late payment of previously awarded attorney’s fees.  Not only did the employee’s attorney argue the issue of who should receive the penalty payment, he also presented argument concerning why the employee should be permitted to pay her attorney the penalty she received as a partial payment of attorney’s fees.  As a result, two issues were actually argued by the employee’s attorney.  In our May 2, 2002, decision and order we addressed both of these issues.  Since we have already rendered our opinion on both of these issues, we believe additional testimony and argument about them would not change our decision in this case.


II.  Basis of Board’s Decision in Best Interest Analysis 

During the hearing on April 11, 2002, the employee’s attorney asked the Board to determine whether it was in the employee’s best interest for the Board to approve the $1556.56 penalty payment from the employee to her attorney as a partial payment of attorney’s fees.  Now he argues the Board improperly based its decision on facts it had assumed, rather than on the true facts of the employee’s case.  He asks the Board to reopen the record to receive the employee’s testimony about her instruction to her attorney to seek approval of her payment to him of additional attorney's fees.  

In determining approval of this payment would not be in the employee’s best interest, we looked directly to the facts of her case.  We considered the fact the employee wanted her attorney to receive the penalty payment because she felt it would partially compensate him for the difference between the attorney’s fees he was awarded in the Board’s initial decision on her claim, and the amount he agreed to accept from the employer to effect the settlement of her claim.  So, we looked at the C&R the Board approved on January 17, 2002.  We determined the employee’s attorney compromised his fees because he wanted to get the best deal for his client, and because it was in his client’s best interest for him to do so.  Pursuant to the C&R, the employee’s attorney was paid $12,000 in attorney’s fees.  The employee received a payment of $12,800.00.  As a result, the $12,000.00 paid to her attorney for his services was only $800.00 less than she received for settling her claims.  Thus, we concluded the employee’s attorney had already been compensated for his services.  For us to approve a payment of additional compensation would have resulted in the employee’s attorney receiving an unreasonable fee.  8 AAC 45.180(d)(2).

In our decision and order we also discussed the possibility the employee in this case may have felt compelled to allow her attorney to have the penalty payment so he would not try to collect an additional $8,000 in attorney’s fees from her.  Although the employee seems to misunderstand our opinion as stating this was the basis for our decision, it was only one factor we considered in making our ultimate decision.  Our concern was not only whether this employee may have felt compelled to give her attorney the penalty payment, but how similarly situated employees who are unfamiliar with Workers’ Compensation law may have a fear their attorneys could later seek payment from them. 


We determined that although the employee in this particular case wants to give the penalty payment to her attorney, not all clients may feel the same way. We found this to be a dilemma.  In many cases it may put the attorney at odds with his client, and in all cases, it puts the attorney’s interests at odds with his client’s.  Thus, we concluded it would very rarely be in any employee’s best interest to give his or her attorney a penalty payment they have received as a partial payment of attorney’s fees.   Finally, we noted how the employee and her attorney both claimed this penalty payment would be a “windfall” to the employee.  We do not believe this is a “windfall,” but instead is the employee’s statutory right for a late payment.  Regardless, it was our opinion that in any situation where an employee receives such a penalty payment on a late paid fee, it would certainly be in the employee’s best interest to keep such “windfall” for his or her self.   


We made our decision based on the facts of the employee’s case.  Here, the employee’s attorney, by his own admission in the C&R, has been reasonably compensated. Even if the employee were to testify that she wants to give her attorney the penalty payment she has received, we would still find it is not in her best interest.  Her attorney has already been reasonably compensated for his services.  AS 23.30.145; 8 AAC 45.180(d)(2).  We find no basis to change our decision in this case, and no reason to reopen the record to receive testimony from the employee.  We affirm our decision and order.  

ORDER


The employee’s Petition for Reconsideration is denied.  AWCB Decision No. 02-0079 (May 2, 2002) remains in effect, as filed and issued.



Dated at Anchorage, Alaska this 31st day of May, 2002.





ALASKA WORKERS' COMPENSATION BOARD
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Suzanne Sumner, Designated Chairperson







____________________________                                






Andrew J. Piekarski, Member







____________________________                                  






S. T. Hagedorn, Member

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order on Reconsideration in the matter of JAN L. HANSON employee / petitioner; v. WAL-MART, employer; INSURANCE CO OF STATE PA, insurer / respondents; Case Nos. 199827478, 199921343; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 31st day of May, 2002.

                             

   _________________________________

      






Shirley A. DeBose, Clerk
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� Although it appears the employee’s May 20, 2002 petition was not timely filed, we exercised our discretion and reviewed it anyway.
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