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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	JOHN M. GRACE, 

                                                   Employee, 

                                                            Applicant,

                                                   v. 

F.S. AIR SERVICE, INC.,

                                                  Employer,

                                                   and 

NATIONAL UNION FIRE INS. CO.

OF PITTSBURGH,

                                                  Insurer,

                                                            Defendant.

	)
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)

)
	          INTERLOCUTORY

          DECISION AND ORDER

        AWCB Case No.  199819852
        AWCB Decision No.  02-0097

         Filed with AWCB Anchorage, Alaska

         on May 31, 2002



We heard this matter at Anchorage, Alaska on May 29, 2002.  The employee appeared telephonically, representing himself.  Attorney Shelby Nuenke-Davison represents the employer.  We closed the record at the hearing’s conclusion.  We proceeded as a two-member panel, which constitutes a quorum. (AS 23.30.005(f)).  


ISSUE

What evidence should be considered at the hearing scheduled for July 24, 2002, a continuation of our December 18, 2001 hearing.  


SUMMARY OF THE EVIDENCE

We incorporate by reference the facts as detailed in our prior decision, Grace v. F. S. Air Service, AWCB Decision No. 01-0258 (December 19, 2001) (Grace I).  The hearing held on December 18, 2001 involved two issues, the employer’s petition for reimbursement for benefits paid under AS 23.30.250(b) for alleged fraudulent or misleading statements made by the employee, and the employee’s claim for additional benefits.  On December 17, 2001 the employee’s counsel withdrew his representation.  At the December 18, 2001 hearing, the employee requested a continuance.  


The employee’s counsel had filed extensive briefing in response to the employer’s petition for reimbursement prior to his withdrawal.  The employer had two technical experts flown in from out of state for the hearing, ready to testify.  Before the employer could finish its objection to the employee’s request for a continuance, the employee abruptly hung up the phone.  Our immediate attempts to re-contact the employee were unsuccessful.  We decided to proceed with the hearing in the employee’s absence pursuant to 8 AAC 45.070(f)(1), to preserve the employer’s expert witnesses testimony.  


In Grace I, we allowed the employee 45 days to seek new representation and to set a new hearing date where he could present his defense to the employer’s petition for a finding of fraud and for reimbursement, and argue his claims.  A new hearing date has been set for July 24, 2002.  This is a continuation of the December 18, 2001 hearing.  In Grace I, we limited the evidentiary record to the documents that existed at the time of the December 18, 2001 hearing.  Grace I was not appealed, nor has a petition for review been filed.  


The employee has filed a plethora of documents and pleadings since our December 18, 2001 hearing and decision in Grace I.  Many of these filings seek to introduce new medical documents.  The employee has requested these documents be considered at the July 24, 2002 hearing.  The employer objects.  In response to the employee’s newly filed evidence, the employer has requested the employee sign new medical releases.  The employee has refused to sign new releases.  The employee was ordered to sign releases at the February 6 and May 7, 2002 prehearings. 


At the prehearing conferences held in February and May of 2002 by Workers’ Compensation Officer Joireen Cohen, the employee’s requests for the original 8mm tapes and records associated with the employer’s surveillance video were denied.  The employee also demanded copies of the employer’s attorney/ client agreement.  The employee requested the employer produce new statements from physicians who were shown the surveillance video.  These requests were also denied.  The employee and employer each seek review of the Workers’ Compensation Officer’s discovery orders.  In summary, the employer wants the evidentiary record to remain closed as of December 18, 2001, and seeks an order to compel the employee to sign releases.  The employee wants additional evidence and records considered at the July 24, 2002 hearing, and insists he should not be compelled to sign releases.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.135 provides in pertinent part:  “The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties.”  We continued the December 18, 2001 hearing to allow the employee an opportunity to review the employer’s evidence and arguments.  The employee has obtained copies of the hearing tapes, and his file was copied. 


We find the rights of the parties would be best served at this juncture by bifurcating the fraud reimbursement claim from the employee’s claims for additional benefits.  We find that were we to attempt to hear the employee’s claim for additional benefits, we would be forced to reopen the record to allow additional medical records in, and would simultaneously issue an order to compel the employee to sign releases so the employer can effectively defend his claims.  This would force us to abandon the July 24, 2002 hearing date.


However, we find that if we limit the issue for the July 24, 2002 hearing date to the fraud issue, we can stand by our ruling in Grace I, considering only the evidence properly before the Board as of December 18, 2001.  We find that any alleged fraud or misrepresentation claimed by the employer would have occurred long before that deadline.  Should the employee succeed in his defense of the employer’s fraud claim, we can then address his claim for additional benefits at a later date.  


The effect of our ruling is two fold:  First, the employee’s request we consider additional records and evidence (as it relates to the fraud claim) is denied.  Second, the employer’s petition to compel the employee to sign releases is denied until the fraud issue is resolved.  Accordingly, at the July 24, 2002 hearing we will only hear the employee’s argument defending the employer’s allegations of fraud, and any rebuttal argument from the employer.  We will only consider the documentary record (for the fraud claim) as it existed on December 18, 2002.  We reserve jurisdiction regarding the employee’s other claims for additional benefits pending our decision after the July 24, 2002 hearing.  


ORDER

The employee’s and employer’s petitions for review of Ms. Cohen’s decisions regarding discovery are denied and dismissed in accordance with this interlocutory decision and order.  


Dated at Anchorage, Alaska this 31st of May, 2002.







ALASKA WORKERS' COMPENSATION BOARD







____________________________                                






Darryl Jacquot,






     Designated Chairman







____________________________                                






S. T. Hagedorn, Member

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of JOHN M. GRACE employee / applicant; v. F.S. AIR SERVICE, INC., employer; NATIONAL UNION FIRE INS. CO. OF PITTSBURGH, insurer/ defendants; Case No. 199819852; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 31st of May, 2002.
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