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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                             Juneau, Alaska 99802-5512

	PATRICIA M. BRAY, 

                                                   Employee, 

                                                            Petitioner,

                                                   v. 

J.C. PENNEY COMPANY,

                                                  Employer,

                                                   and 

LIBERTY NORTHWEST INSURANCE CORPORATION,

                                                  Insurer,

                                                            Respondents.
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)
	        INTERLOCUTORY

          DECISION AND ORDER

        AWCB Case No.  200000643

        AWCB Decision No. 02-0102

         Filed with AWCB Anchorage, Alaska

         June 6, 2002



On May 23, 2002, in Anchorage, Alaska, we heard the employee’s petition for a second independent medical evaluation (SIME).  The employee represented herself.  Attorney Rebecca Hiatt represented the employer.  We closed the record at the conclusion of the hearing.

ISSUE


Shall we order a second independent medical evaluation?

SUMMARY OF THE EVIDENCE


The employee claims she injured her right thumb while working for the employer.  She closed her locker door on her right hand, near the base of her thumb, on January 19, 2000. (Employee’s 1/19/00 Report of Occupational Injury or Illness).  The employee saw Frank Moore, M.D., at Providence Alaska Medical Center that same day.  Her right hand was x-rayed.  Dr. Moore did not see a fracture of the thumb, but there was a question of an old chip fracture in the area of the greater multangula.  Dr. Moore assessed the employee’s injury as a contusion on the dorsum of the thumb and a questionable old fracture.  (Dr. Moore’s 1/19/00 Chart Note).  He released her from work for 5-7 days.


The employee was seen by Robert W. Lipke, M.D., on February 4, 2000.  Dr. Lipke reviewed the x-ray taken of the employee’s hand.  His impression was contusion of the right thumb with underlying osteoarthritis with a possible free osteochondral fragment present secondary to the locker door striking her thumb.  He recommended protective thumb splinting, and believed the problem would resolve in approximately two weeks.  (Dr. Lipke’s 2/4/00 Chart Note).      


On May 10, 2000 the employee was seen by Michael Brandner, M.D., for severe swelling of her right thumb, which began on May 3, 2000.  Dr. Brandner reviewed the x-ray of the employee’s right hand and determined she has early osteoarthiritis involving the base of her right thumb.  He prescribed Celebrex and recommended conservative treatment.  He also suggested she may eventually require surgery if her thumb became too painful or developed a significant deformity.  (Dr. Brandner’s 5/10/00 Chart Note).


At the request of the employer, the employee was evaluated by Shawn Hadley, M.D., on May 19, 2000.  Dr. Hadley’s impression was status post injury to the right thumb with a small laceration over the extensor thumb at the level of the metacarpo-phalangeal (“MCP”) joint.  She requested a limited bone scan of the right hand and wrist as a part of her medical evaluation and deferred additional comments until she could review the results of the bone scan.  (Dr. Hadley’s 5/19/00 Report).   Dr. Hadley completed the employer’s medical evaluation report of the employee on July 6, 2000.  Dr. Hadley noted the employee declined a bone scan, and then concluded “the ossicle or osteochondral fragment and the degenerative changes at the carpo-metacarpal (“CMC”) joint of the thumb are preexisting conditions.”  She found no indication the preexisting conditions were related to the injury, and could find no correlation between the small laceration at the MCP joint of the thumb and the other complaints the employee had with respect to her thumb, or the osteoarthritic changes in the thumb.  Dr. Hadley determined the employee had reached medical stability, there was no permanent impairment,  no further medical treatment was necessary, and the employee could return to work without restrictions.  (Dr. Hadley’s 7/6/00 Report).  Following the employee's evaluation by Dr. Hadley, the employer controverted the employee’s benefits on July 14, 2000.  


On January 18, 2001, the employee called Carol Gaskins, LPN, and requested the bone scan that was ordered by Dr. Hadley in May 2000.  Due to the fact so much time had elapsed since the injury, Dr. Hadley determined the bone scan was no longer necessary. (1/18/01 Memo titled “Telephone Conversation”).  


The employee continued to have pain in her right hand and thumb, and was seen by Loren Jensen, M.D., on November 14, 2001.   Dr. Jensen reviewed x-rays which showed no evidence of bone injury.  However, he thought the x-rays showed significant degenerative changes at the CMC joint to the thumb including fragmentation and osteophytes being present.  He also found a tiny ossicle at the IP joint which may or may not be in the area where the mass is clinically appreciated.  His diagnosis was right thumb IP joint mass.  Additionally, he discussed surgical excision with the employee.  (Dr. Jensen’s 11/14/01 Chart Note).


The employer argued the medical records do not show a dispute between the physicians regarding the employee’s condition.  Furthermore, because the employee has not signed any medical releases, the employer argued a SIME would be premature.  Finally, the employer argued that the employee’s reliance on Dr. Jensen’s report to support a SIME is misplaced because the report is ambiguous and does not state what x-rays Dr. Jensen reviewed to formulate his opinion. 


The employee’s behavior was inappropriate during the hearing, as she constantly interrupted the hearing chairperson and argued many issues which were not relevant to the determination of whether the Board should order a SIME.  She repeatedly claimed her rights were being violated under the Family Medical Leave Act (FMLA), and argued the Board could not require her to sign any releases under the Alaska Workers’ Compensation Act because it would violate her right to privacy.  Finally, we asked her to succinctly explain the basis of her request for the Board to order a SIME.  The employee eventually responded, “Because I am in pain and five doctors have refused to treat me.”

FINDINGS OF FACT AND CONCLUSIONS OF LAW


The employee requests that we order a SIME because she is in pain and has been refused treatment by five different doctors.   AS 23.30.095(k) states, in pertinent part:


In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee's attending physician and the employer's independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board.  The cost of an examination and medical report shall be paid by the employer.  The report of an independent medical examiner shall be furnished to the board and to the parties within 14 days after the examination is concluded.


We first consider the criteria under which we review requests for SIME evaluations under AS 23.30.095(k), specifically:

1. Is there a medical dispute between the employee’s attending 

physician and the EIME physician;

2. Is the dispute significant; and

3. Would an SIME physician’s opinion assist the Board in resolving the dispute?


The employer argues that there is no dispute between the physicians who have treated the employee.  The employer also argues that the utility of a SIME is questionable at this time because the employee has not signed any medical releases, and therefore all of her medical records may not be available for review.   We find an important aspect of the SIME process is the medical examiner’s review of the employee’s medical records regarding the injury in question.  From these records, the medical examiner can determine what course of treatment the employee has undertaken, what medications have been prescribed, what procedures have been utilized, and whether future treatment will be appropriate.  Without an opportunity to review the complete set of medical records regarding an injury, a SIME’s opinion will be less reliable, and thus, less helpful to the Board in ascertaining the rights of the parties.  AS 23.30.135.  Moreover, our implementing regulation, 8 AAC 45.092(h) and (i) generally provides that a complete set of medical records be sent to the SIME for the reasons previously outlined. 


In the present case, we do not know if the employer, or the Board, have all of the employee’s medical records relating to her January 19, 2000 thumb injury.  The employee claims we have all of the records.  Although this may be true, our statute and regulations nevertheless require her to sign medical releases.  AS 23.30.107(a) provides in part, “Upon written request, an employee shall provide written authority to the employer…to obtain medical and rehabilitation information relative to the employee’s injury.” (emphasis added). 
   If the information sought appears to be ‘relative’, the appropriate means to protect an employee’s right of privacy is to exclude irrelevant evidence from the hearing and the record, rather than to limit the employer’s ability to discover information that may be relative to the injury.  Smith v. Cal Worthington Ford, Inc., AWCB Decision No. 94-0091 (April 15, 1994) (citing Green v. Kake Tribal Corp., AWCB Decision No. 87-0149 (July 6, 1987)); Cooper v Boatel, Inc., AWCB Decision No. 87-0108 (May 4, 1987).  

Obviously, an employee who has suffered an injury at work has a legitimate expectation of privacy with regard to his or her medical records.  However, even though an employee has a legitimate expectation of privacy, disclosure of the records is still required to serve a compelling state interest. The state has a compelling interest in the prompt, fair, and equitable disposition of workers’ compensation claims, to ensure the integrity of the workers' compensation system, and to provide employers with due process of law.  Consequently, employers must be allowed to secure otherwise private information when it is reasonably calculated to lead to the discovery of admissible evidence.  This right to secure private information from individuals exists in various legal forums.  


For example, we believe the filing of a workers’ compensation claim is similar to the filing of a personal injury action.  The filing of such a claim by an employee results in a waiver of her physician-patient privilege as to all information concerning her health and medical history relevant to the matters which she has placed in issue in the litigation.         Cf. Arctic Motor Freight v. Stover, 571 P.2d 1006 (Alaska 1977).  As emphasized by the Supreme Court in Stover, the scope of the waiver extends to all matters pertinent to the claim, including those matters for which the relevancy is based on an historical or causal connection. Id. at 1009.  Additionally, an employee who files a workers’ compensation claim has a statutory duty to execute a medical release relative to the employee’s injury.  AS 23.30.107(a).  Thus, when an employee files a claim for workers compensation benefits, he or she waives some of his or her rights to privacy and confidentiality in information relevant to the injury claimed, and questions in dispute in the case. 


If we were to make our decision based on the few medical records before us at this time, we would find there is no medical dispute regarding the employee’s injury.  Therefore, until we are certain we have all of the medical records pertaining to the January 19, 2000 thumb injury, we cannot determine with certainty if there is in fact a medical dispute, and if there is, whether it is significant.  A SIME opinion accomplished absent medical records would be of little value to us.  Consequently, we will not exercise our discretion under AS 23.30.095(k) to order a SIME at this time.  However, we will reserve jurisdiction over this issue until all of the employee’s medical records pertaining to her January 19, 2000, right thumb injury  have been submitted to the Board.  


In closing, we find it necessary to address the employee’s conduct at the hearing.   During the course of her testimony and argument, the employee raised her voice on numerous occasions, continuously interrupted the hearing chairperson, and conducted herself in a very disruptive and rude manner.  Although the chairperson attempted to focus the employee on the topic at issue, the employee continued to argue the Board lacked jurisdiction because her case comes within the FMLA rather than the Alaska Workers’ Compensation Act.
  We  have the power to conduct our hearings in a manner which we believe will allow us to best ascertain the rights of the parties.  AS 23.30.135.  Therefore, we admonish the employee for her conduct at the hearing, and warn her as follows.  Should the employee appear before the Board in the future, the employee will conduct herself appropriately, or risk the Board ordering a continuance of the hearing until the next available hearing date pursuant to 8 AAC 45.070(a), or certifying the employee for contempt to the superior court in accordance with AS 44.62.590. 

ORDER


There is not a sufficient basis to order a SIME at this time.  The employee’s petition for a SIME is denied and dismissed without prejudice.  We will retain jurisdiction over this issue should either party petition for a SIME after medical releases have been signed and all medical records for the present injury have been received by the Board.


Dated at Anchorage, Alaska this  6th day of June 2002.
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Suzanne Sumner, 






     
Designated Chairperson
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S.T. Hagedorn, Member
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Valerie K. Baffone, Member

RECONSIDERATION


A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of PATRICIA M. BRAY employee/petitioner; v. J.C. PENNEY COMPANY, employer; LIBERTY NORTHWEST INSURANCE CORPORATION, insurer/respondents; Case No. 200000643; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 6th day of June 2002.


                             

   _________________________________

      




    Shirley A. DeBose, Clerk
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� Deal v. Municipality of Anchorage (ATU), AWCB Interlocutory Decision No. 97-0165 at 3 (July 23, 1997).  See also, Schmidt v. Beeson Plumbing and Heating, AWCB Decision No. 91-0128 (May 2, 1991).


� Additionally, the SIME process requires the parties to sign affidavits attesting that the record is complete. 8 AAC 45.092(h)(3)(A).


� We note the employee argued the FMLA controls the release of her medical information.  However, the FMLA and the various State Workers’ Compensation Acts operate both separately, and concurrently.  See 29 C.F.R. § 825.216(d).  Once the employee filed a workers’ compensation claim, she came under the authority of the Alaska Workers’ Compensation Act.  However, if she still believes her rights under the FMLA have been violated, she has two choices: 1) file, or have another person file on her behalf, a complaint with the Secretary of Labor; or 2) file a private lawsuit pursuant to section 107 of the FMLA.  29 C.F.R. § 825.400. 








