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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	ANITA D. LANGE, 

                                                  Employee, 

                                                            Petitioner,

                                                   v. 

SITKA CONSERVATION SOCIETY,

(Uninsured),                              Employer,

                                                            Respondent.
	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	          FINAL, AND 

          DECISION AND ORDER

        ON MODIFICATION

        AWCB Case No.  199809471
        AWCB Decision No. 02-0104  

         Filed with AWCB Juneau, Alaska

         on June 11, 2002



We heard this matter at Juneau, Alaska on April 16, 2002.  The employee appeared telephonically from Sitka, Alaska and represented herself.  Attorney Patricia Zobel represented the employer.  At the conclusion of the hearing the parties expressed interest in having a settlement conference with a different hearing officer.  The employee later withdrew her cooperation regarding participation in a settlement conference.  The employer’s adjuster filed an affidavit on April 24, 2002.  We closed the record on May 14, 2002 when we next met.  


ISSUES
1. Whether to grant the employee’s petition for modification of our Decision in Lange v. Sitka Conservation Society, AWCB Decision No. 01-0196 (October 9, 2001) (Lange II).  

2. Whether to grant the employer’s petition for approval of a 100% withholding of continuing benefits.  


SUMMARY OF THE EVIDENCE

We incorporate by reference the facts as detailed in our prior decisions, Lange v. Sitka Conservation Society, AWCB Decision No. 00-0033 (February 23, 2000) (Lange I), and Lange II. We adopt the findings made in Lange I and II which are, in pertinent part:

1. The employee suffered a compensable injury to her low back on April 23, 1998, for which the employer paid her temporary total disability (TTD) benefits at $301.33 per week.

2. On July 6, 1999, the employer’s medical evaluator,  John Bursell, M.D., determined the employee was medically stable, suffered a ten percent whole person impairment, and would eventually return to her usual work.  

3. The employer began to pay bi-weekly PPI benefits at the same rate as her TTD benefits. 

4. Because the employee had not requested an eligibility evaluation for reemployment benefits, SCS paid the employee the remainder of her PPI benefits in a lump sum on August 27, 1999.  

5. The employee prevailed on her September 16, 1999 Claim for a late payment penalty and interest.  (Lange I).  

6. Between July 6, 1999 (when Dr. Bursell evaluated employee) and January 10, 2001 (when she consulted with Donald Lehman, M.D.), the employee had no intervening medical care or evaluations.  Dr. Lehman’s January 10, 2001 report states:  “[the employee] wishes to get retraining for new employment.”  Dr. Lehman determined the employee would not be able to return to work in any job that required “sitting, lifting, bending, or reaching.”  He strongly recommended the employee have an MRI and an evaluation by a neurosurgeon. Our review of the file fails to show the employee has had any treatment or evaluations since January 10, 2001, or even followed-up on the recommendations made by Dr. Lehman.

7. On January 15, 2001, the employee requested an eligibility evaluation relying on Dr. Lehman’s report.  SCS began paying Section 41(k) stipend benefits ($226.01/ week) effective January 15, 2001.

8. On July 2, 2001 Dr. Lehman responded to a request for information by the reemployment specialist assigned to evaluate the employee’s eligibility for reemployment benefits.  His report states:  “Per my medical plan [of] 1/10/01 based on the only exam I have made of this patient, I continue to recommend an MRI & neurosurgical evaluation.”  (Emphasis added).  In response to an inquiry about the employee’s medical status, Dr. Lehman only expressed “uncertain[ty].”

9. The employee sought additional benefits.  (See, May 11, 2001 Workers’ Compensation Claim).  First, she requested an adjustment of her disability compensation rate.  Second, the employee sought retroactive payment of PTD, or stipend, benefits from the last payment of TTD on July 7, 1999 (or, alternatively August 27, 1999 when PPI was paid in a lump-sum) until January 15, 2001 when stipend was voluntarily commenced by SCS.  (Id. at 4).  Both these requests were denied in Lange II.  

10. In Footnote 7 in Lange II, we indicated we believed the employer should controvert and petition to terminate continuing stipend.  We noted the employee appeared to recant her prior statements regarding rehabilitation she made to win her request for a penalty in Lange I.  We noted that the employer should not be further prejudiced by, nor the employee profit from, her extreme delay in requesting reemployment benefits.  We encouraged the employer seek permission to withhold more than 20% of any ongoing stipend benefits.  

11. On October 12, 2001, at the request of the employer, the employee was again evaluated by Dr. Bursell.  Dr. Bursell concluded that he did not think the employee would be able to return to her job at time of injury.  While in Juneau at for the EM, the employee finally had an MRI scan by Gordon Blair Jr., M.D., as recommended by Dr. Lehman.  

12. On November 9, 2001 the employer filed its Petition for a 100% offset against any future stipend.  

13. On January 15, 2002 the employee filed a Petition for Modification of our decision in Lange II.  

14. On April 24, 2002 the employer’s adjuster, Roberta Highstone filed an affidavit which provides in pertinent part:


J. R. Wyatt has been assigned as the rehabilitation provider in this case.


I have called Mr. Wyatt at least monthly, and sometimes weekly, in trying to have him pursue his responsibilities under the Workers’ Compensation Act to complete a rehabilitation evaluation of Ms. Lange as to her eligibility for reemployment benefits. 


I last spoke to Mr. Wyatt on March 26, 2002, at which time he told me that Dr. Bursell had approved the position of membership secretary.  He told me that he is currently working on a labor market survey to see if this is a position generally available in the workplace.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW
Modification. 


AS 23.30.130 provides:  



Upon its own initiative, or upon the applica​tion of any party in interest on the ground of a change in conditions, including, for the purposes of AS 23.30.175, a change in resi​dence, or because of a mistake in its determi​nation of a fact, the board may, before one year after the date of the last payment of compensation benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, whether or not a compensa​tion order has been issued, or before one year after the rejection of a claim, review a compensation case under the procedure pre​scribed in respect of claims in AS 23.30.1​10.  Under AS 23.30.110 the board may issue a new compensation order which terminates, continues, reins​tat​es, increases or decreases the compensation, or award compensation.  


The Alaska Supreme Court discussed subsection 130(a) in Interior Paint Company v. Rodgers, 522 P.2d 161, 168 (Alaska 1974).  Quoting from O'Keeffe v. Aerojet-General Shipyards, Inc., 404 U.S. 254, 256 (1971), the court stated: "The plain import of this amendment [adding "mistake in a determination of fact" as a ground for review] was to vest a deputy commissioner with broad discretion to correct mistakes of fact whether demonstrated by wholly new evidence, cumulative evidence, or merely further reflection on the evidence initially submitted."


The court went on to say:



The concept of mistake requires careful interpretation.  It is clear that an allega​tion of mistake should not be allowed to become a back-door route to retrying a case because one party thinks he can make a better showing on the second attempt.  3 A. Larson, The Law of Work​men's Compensation Section 81.52 at 354.8 (19​71).

Id. at 169.


We have adopted regulations to implement our authority to modify a decision.  8 AAC 45.150: 



(a)
The board will, in its discretion, grant a rehearing to consider modification of an award only upon the grounds stated in AS 23.30.130.



(b)
A party may request a rehearing or modification of a board order by filing a petition for a rehearing or modification and serving the petition on all parties in accordance with 8 AAC 45.060.  



(c)
A petition for rehearing or modification based upon change of conditions must set out specifically and in detail the history of the claim from the date of the injury to the date of filing of the petition and the nature of the change of conditions. The petition must be accompanied by all relevant medical reports, signed by the preparing physicians, and must include a summary of the effects which a finding of the alleged change of conditions would have upon the existing board order or award.



(d)
A petition for a rehearing or modification based on an alleged mistake of fact by the board must set out specifically and in detail 




(1)
the facts upon which the original award was based; 




(2)
the facts alleged to be erroneous, the evidence in support of the allegations of mistake, and, if a party has newly discovered evidence, an affidavit from the party or the party's representative stating the reason why, with due diligence, the newly discovered evidence supporting the allegation could not have been discovered and produced at the time of the hearing; and 




(3)
the effect that a finding of the alleged mistake would have upon the existing board order or award.  



(e)
A bare allegation of change of conditions or mistake of fact without specification of details sufficient to permit the board to identify the facts challenged will not support a request for a rehearing or a modification.  



(f)
In reviewing a petition for a rehearing or modification the board will give due consideration to any argument and evidence presented in the petition.  The board, in its discretion, will decide whether to examine previously submitted evidence.  



The employee seeks modification of our decision in Lange II. We find the employee has made an allega​tion of mistake and is attempting to re-argue the issues decided in Lange II.  We will not allow this back-door route to retry her case because she believes she can make a better showing arguing on a second attempt.  We note that Dr. Bursell has issued a subsequent medical report that appears to favor the employee’s claim for reemployment benefits.  We find this has nothing to do with our decision in Lange II.  


Lange II made two orders,  First we denied and dismissed the employee’s claim for a compensation rate adjustment.
  Second, we denied and dismissed the employee’s request for retroactive PTD or stipend benefits.  Nothing in the employee’s briefing, correspondence, or newly filed medical reports changes the basis for our decisions in Lange II.  Carlson v. Doyon, 995 P.2d 224 (Alaska 2000), very clearly stated that retroactive reemployment benefits are not available to employees who fail to vigorously pursue them.  As the employee did not pursue any reemployment benefits, or seek medical treatment as recommended from 1999 until at least January 10, 2001, we conclude she did not vigorously pursue benefits and affirm our decision in Lange II denying and dismissing her claims for these retroactive benefits.  

Request for 100% offset.


As noted above, Carlson requires an employee vigorously pursue reemployment benefits.  We find as early as 1999 the employee’s treating physician, Dr. Lehman, recommended the employee have an MRI performed.  We find that from July 6, 1999 through January 10, 2001 the employee sought no medical attention for her work-related injury.  We find that the employee sought treatment on January 10, 2001, specifically for the purpose of procuring a referral for an eligibility evaluation.  No MRI was done until October 12, 2001, as recommended by Dr. Lehman on October 3, 2001.  This was necessary for the completion of the eligibility evaluation. 


In the past, we have denied an employer’s request that stipend not be paid until any permanent impairment benefits would have been paid out in a periodic fashion.  Becker v. Peak, AWCB Decision No. 98-0309 (December 10, 1998).  In Becker, the employee’s doctor found him to be medically stable, provided him with a PPI rating, and released him to return to work on a trial basis.  The employee attempted his trial return to work for several months, however, his physician ultimately pulled his heavy duty work release and then recommended reemployment benefits.  Based on his good-faith trial return to work, we found benefits could not be withheld.


Unlike in Becker, the employee in this case did not make a trial return to work, did not vigorously pursue her reemployment benefits, nor sought medical care for nearly 18 months.  We find she demanded her PPI be paid in a lump sum in August, 1999, and, after petitioning and testifying at hearing, was subsequently awarded a substantial penalty in Lange I.  


AS 23.30.041(k) was amended, effective July 1, 2000, to include the following language:  


If permanent partial disability benefits have been paid in a lump sum before the employee requested or was found eligible for reemployment benefits, payment of benefits under this subsection is suspended until permanent partial disability benefits would have ceased, had those benefits been paid at the employee’s temporary total disability rate, notwithstanding the provisions of AS 23.30.155(j).  


In Rus v. Unisea, AWCB Decision No. 02-0077 (May 1, 2002), the Board held that the amendment to AS 23.30.041(k) was substantive in nature and accordingly, the employer could not retroactively apply the amendment to the pre-July 1, 2000 claim.  We agree that the amendment is substantive in nature and does not allow the employer to automatically suspend payment of benefits that would have been paid as PPI.  Nonetheless, the Board in Rus specifically contemplated a 100% offset when an employer would not recover prior the full amount of PPI paid in a lump sum.  AS 23.30.155(j) provides:


If an employer has made advance payment or overpayment of compensation, the employer is entitled to be reimbursed by withholding up to 20 percent out of each unpaid installment or installments of compensation due.  More than 20 percent of unpaid installments of compensation due may be withheld from an employee only on approval of the board.


We find under the circumstances of this case, that the time the periodic PPI should  begin to start running is January, 15, 2001, the date the employee recanted her earlier position and requested reemployment benefits.  We find that the employer has paid a total of $13,500.00 in PPI benefits and $3,149.00 for a penalty and associated interest.  We find the employer enjoys an overpayment of at least $16,649.00 (we don’t know the exact interest amount). We find it would take over 55 weeks to recoup this amount at the employee’s TTD rate ($301.33 per week).  Based on Ms. Highstone’s affidavit, we find Dr. Bursell has most recently released the employee to return to work as a “membership secretary.”  We find a distinct possibility the employee may not be found eligible for reemployment benefits.  We find that if she is found not eligible the employer would never recoup its overpayment for PPI and penalties and interest paid.  We note the employer voluntarily paid stipend benefits until October, 2001.  The employer may also recoup against the stipend voluntarily paid from January, 2001 until October, 2001.  Accordingly, we conclude we will grant the employer’s petition for a 100% overpayment.  We will reexamine this issue should the employee be found eligible and we can ascertain the duration of any developed plan.  


ORDER
1. Our decision in Lange II is affirmed;  the employee’s petition for modification is denied and dismissed.  

2. The employer may withhold 100% of the employee’s stipend payments until it recoups all monies paid related to her PPI.  


Dated at Anchorage, Alaska this 11th day of June, 2002.







ALASKA WORKERS' COMPENSATION BOARD







____________________________                                





     Darryl Jacquot, 







Designated Chairman
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Richard Behrends, Member







____________________________                                  






James Rhodes, Member

APPEAL PROCEDURES


This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order and Decision and Order on Modification in the matter of ANITA D. LANGE employee / applicant; v. SITKA CONSERVATION SOCIETY (Uninsured), employer / defendant; Case No. 199809471; dated and filed in the office of the Alaska Workers' Compensation Board in Juneau, Alaska, this 11th day of June, 2002.

                             

   _________________________________

      




   Marie Jankowski, Clerk

�








� The employee did not argue the compensation rate issue; her arguments concentrated on the retroactive benefits issues and our decision in general.  
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