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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	JAMES D. IDTSE, 

                                                   Employee, 

                                                            Petitioner,

                                                   v. 

FORT KNOX MINE,

                                                  Employer,

                                                   and 

ALASKA INSUR. GUARANTY ASSN.,

                                                  Insurer,

                                                            Respondents.

	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
)
)
)
	          DECISION AND ORDER

        ON RECONSIDERATION

        AWCB Case No  199906288
        AWCB Decision No. 02-0107 

         Filed with AWCB Fairbanks, Alaska

         on  June 17, 2002



We heard the employee's petition for reconsideration on the basis of the written record on June 13, 2002, in Fairbanks, Alaska.  Attorney James Hackett represented the employee.  Attorney Michael McConahy represented the employer and insurer ("employer").  We closed the record when we met to consider the employee's petition, on June 13, 2002.

ISSUE

Shall we reconsider decision and order, AWCB Decision No. 02-0098 (May 31, 2002), under AS 44.62.540, in order to award penalties under AS 23.30.155(e) and interest under 8 AAC 45.142?


SUMMARY OF THE EVIDENCE

The employee fell on the ice, injuring his lower back, while working as a mechanic / welder for the employer on March 29, 1999.  The employer provided medical benefits and TTD benefits.  The employee's treating physician, Nathan Simpson, M.D., treated the employee conservatively, but on July 15, 1999, suggested surgery.


John Joosse, M.D., examined the employee on July 27, 1999 at the request of the employer, and determined the employee was suffering an aggravation of a chronic condition.
  In a September 1999 letter to the employer, Dr. Joosse indicated the employee was medically stable as of June 1999, and that the work injury resulted in no permanent impairment.
  Based on Dr. Joosse's opinion, the employer filed a Controversion Notice on November 8, 1999, denying further time-loss compensation and reemployment benefits.   


The employee filed a Workers' Compensation Claim dated November 10, 1999, claiming ongoing TTD benefits, permanent total disability benefits, temporary partial disability benefits, permanent partial disability benefits, penalty, interest, attorney fees, and costs.  In a prehearing conference on March 18, 2002, the employee's claim for TTD benefits was set for a hearing on May 16, 2002.


Roy Pierson, M.D., took over the employee’s medical treatment on October 28, 1999.  In a letter to the employer on February 18, 2000, Dr. Pierson indicated the employee still suffered an aggravation of his degenerative back condition as a result of the work injury, and that he was not medically stable.  At the hearing on May 16, 2002, Dr. Pierson testified he recommended surgery from October 28, 1999 onward.


Dr. Pierson, assisted by Dr. Joosse, performed a left-sided L3-4, L4-5, and L5-S1 hemilaminectomy and foraminotomy on April 10, 2000.  The employer reinstituted payment of TTD benefits following the surgery.  On July 10, 2000 Dr. Joosse reported that the clinical findings supported the employee's surgery for aggravated lumbar spondylosis, and that the employee had significant improvement as a result of the surgery.  Dr. Joossee predicted the employee would reach medical stability in six months, with a whole-person PPI rating of five percent under the American Medical Association Guides to the Evaluation of Permanent Impairment, 4th edition.
 


At the hearing the parties argued concerning the employee’s entitlement to TTD benefits from the time of the employer’s controversion until the employee’s surgery, and the employee submitted an affidavit claiming attorney fees and costs.  In our May 31, 2002 decision and order, AWCB Decision No. 02-0098 (May 31, 2002), we awarded the employee his claimed TTD benefits and attorney fees and costs.


The employee filed a petition for reconsideration on June 4, 2002, contending we failed to address his claims for penalties under AS 23.30155(e) and interest under 8 AAC 45.142.  He noted his brief had attached the prehearing conference summary dated January 6, 2000, which cited all benefits the employee requested in his claim.  The employee contended that prehearing conference summary “clearly includes penalty and interest as hearing issues.”  He requested we supplement our decision and order to award penalty and interest.  We closed the record to consider this petition when we next met, on June 13, 2002.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

I. RECONSIDERATION

The Alaska Administrative Procedure Act at AS 44.62.540 provides, in part:



(a) The agency may order a reconsideration of all or part of the case on its own motion or on petition of a party.  To be considered by the agency, a petition for reconsideration must be filed with the agency within 15 days after delivery or mailing of the decision.  The power to order a reconsideration expires 30 days after the delivery or mailing of a decision to the respondent.  If no action is taken on a petition within the time allowed for ordering reconsideration, the petition is considered denied.


In response to the employee's petition for reconsideration, we have examined the record of this case, as well as our May 31, 2002 decision and order.  The prehearing conference summary dated January 6, 2000, noted numerous issues in the employee’s claim, but did not set a hearing, and did not identify any issues for hearing.  The controlling prehearing conference summary, dated March 18, 2002, did not identify penalties and interest as issues for hearing, The employee did not argue penalties or interest at the hearing.  


Nevertheless, both penalties and interest become due by automatic operation of law.  For reasons of administrative economy, we will exercise our discretion to reconsider our decision in order to address these issues.


II.
PENALTY UNDER AS 23.30.155(e)


AS 23.30.155 provides, in part:

(b) The first installment of compensation becomes due on the 14th day after the employer has knowledge of the injury or death.  On this date all compensation then due shall be paid.  Subsequent compensation shall be paid in installments, every 14 days, except where the board determines that payment in installments should be made monthly or at some other period.

. . . .

(d) If the employer controverts the right to compensation the employer shall file with the board and send to the employee a notice of controversion on or before the 21st day after the employer has knowledge of the alleged injury or death.


. . . .

(e) If any installment of compensation payable without an award is not paid within seven days after it becomes due, as provided in (b) of this section, there shall be added to the unpaid installment an amount equal to 25 percent of it.  This additional amount shall be paid at the same time as, and in addition to, the installment, unless notice is filed under (d) of this section. . . .


Based on Dr. Joosse's opinion that the employee was medically stable with no permanent partial impairment,
 the employer filed a Controversion Notice on November 8, 1999.  We find the employer filed this notice of controversion in accord with AS 23.30.155(d).  We conclude no penalty is due under AS 23.30.155(e).


VI.
INTEREST

8 AAC 45.142 provides, in part:

(a) If compensation is not paid when due, interest must be paid at the rate established in AS 45.45.010.  If more than one installment of compensation is past due, interest must be paid from the date each installment of compensation was due, until paid.  If compensation for a past period is paid under 
an order issued by the board, interest on the compensation awarded must be paid from the due date of each unpaid installment of compensation

. . . .

(b) The employer shall pay the interest 

. . . .


(3) on late-paid medical benefits to 


(A) the employee or, if deceased, to the employee's beneficiary or estate, if the employee has paid the provider or the medical benefits; 


(B) to an insurer, trust, organization, or government agency, if the insurer, trust, organization, or government agency has paid the provider of the 
medical benefits; or 



(C) to the provider if the medical benefits have not been paid. 


For injuries which occurred before July 1, 2000, our regulation at 8 AAC 45.142 requires the payment of interest at a statutory rate of 10.5% per annum, as provided at AS 45.45.010, from the date at which each installment of compensation, including medical compensation, is due.
  The Courts have consistently instructed us to award interest to claimants for the time-value of money, as a matter of course.
  Accordingly we will award interest to the employee under 8 AAC 45.142(a)&(b)(3)(A) on all benefits and medical benefits from the dates on which those benefits were due to him. 

ORDER


1.
We reconsider AWCB Decision No. 02-0098 (May 31, 2002), and interest under 8 AAC 45.142 for all benefits awarded in that decision and order.  In all other respects, AWCB Decision No. 02-0098 is affirmed.


2.
The employee’s claim for penalties under AS 23.30.155(e) is denied and dismissed.


Dated at Fairbanks, Alaska this 17th day of June, 2002.





ALASKA WORKERS' COMPENSATION BOARD







____________________________                                






William Walters,






    
Designated Chairman







____________________________                                






John Giuchici, Member







____________________________                                  






Dorothy Bradshaw, Member

     
If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Superior Court. 

     
If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.
APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order on Reconsideration in the matter of JAMES D. IDTSE employee / petitioner v. FORT KNOX MINE, employer; and ALASKA INS. GUARANTY ASSN, insurer / respondents; Case No. 199906288; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 17th day of June, 2002.

                             

   _________________________________

      






Victoria J. Zalewski, Clerk

�








� Although the March 18, 2002 Prehearing Conference Summary identified the disputed issue as temporary total disability (“TTD”) benefits for the period extending from November 1999 through January 2000, the testimony, documentary evidence, and the parties' arguments all addressed the period of denied benefits until the employee's April 10, 2000 surgery.  Accordingly, we regard the Prehearing Conference Summary modified, pursuant to 8 AAC 45.065(c).


� Dr. Simpson, July 15, 1999 medical report.


� Dr. Joosse, July 27, 1999 medical report.


� Dr. Joosse, September 22, 1999 response letter to adjuster Belinda Haskins.


� Dr. Joosse, July 10, 2000 medical report.


� Dr. Joosse, September 22, 1999 response letter to adjuster Belinda Haskins.


� AS 23.30.155(p) provides a different rate of interest for injuries on or after July 1, 2000.


� See Rawls 686 P.2d at 1192; Harp v. Arco Alaska, Inc., 831 P.2d 352 (Alaska 1994); Childs, 860 P.2d at 1191.
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