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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	LORIE A. WOLTERS-WELTE, 

                                                  Employee, 

                                                            Applicant

                                                   v. 

STATE OF ALASKA, 

DEPARTMENT OF ADMINISTRATION,

                           (self-insured) Employer,

                                                            Defendant.
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	          DECISION AND ORDER

        AWCB Case Nos.  199300129, 199031121
        AWCB Decision No. 02-0109  

         Filed with AWCB Anchorage, Alaska

         on June 18, 2002


We heard the employer’s petition for reconsideration on remand from the Alaska Superior Court, on the basis of the written record at Anchorage, Alaska on June 12, 2002.  Attorney Joseph Kalamarides represented the employee.  Attorney Patricia Shake represented the employer.  Because one of the panel members, hearing officer Kathleen Snow, moved from Alaska and resigned from state service, we heard this matter with a two-member board panel, a quorum under AS 23.30.005(f).  We closed the record when we met to consider this matter on June 12, 2002.


ISSUE
Shall we reconsider our interlocutory decision and order, AWCB Decision No. 01-0157  (August 10, 2001), under AS 44.62.540?


SUMMARY OF THE EVIDENCE

The employee worked for the Pioneer Home as a Housekeeper from 1984 through 1993.  On December 3, 1990, and January 6, 1993, the employee injured her back, head, and neck at work.  The employee was treated by a number of doctors, chiropractors, psychologists and other medical providers.  Ultimately, the employee was diagnosed by her medical providers as suffering from chronic pain syndrome.  The employer’s physician diagnosed the employee with somatoform disorder, unrelated to her work with the employer.  Based on the medical dispute, we ordered a second independent medical evaluation (SIME) was performed Douglas Smith, M.D.  In his December 19, 1995 report, Dr. Smith diagnosed the employee with chronic pain syndrome with a heavy psychological component. 


Subsequently, the parties began settlement negotiations in the spring of 1996.  On October 21, 1996, we approved a C&R, which provided:


Both parties desire to resolve these claims.  The employer has agreed to pay the employee the sum of $15,540.00 in exchange for which the employee has agreed to waive her entitlement to future chiropractic treatment, psychiatric or psychological treatment, participation in a  pain management program, vocational rehabilitation and all other future workers’ compensation benefits, with the exception of medical treatment by an orthopedist.  Of the settlement sum, $15,000.00 is classified as permanent partial impairment compensation.   The balance of $540.00 constitutes payment for chiropractic care for a period of one year at a frequency of one visit per month at the cost of $45.00 per treatment.  

. . .


4.
In order to resolve all past, present, or future disputes between the parties with respect to compensation rate or compensation for disability, regardless of whether the same be temporary total, temporary partial, permanent partial, permanent total, penalties, interests, costs, or reemployment benefits, the employer will pay the employee the sum of $15,540.00.  In full consideration thereof, the employee accepts said compromise funds in full and final settlement and payment of all compensation, regardless of its nature, including disability compensation for temporary total, temporary partial, or reemployment benefits to which the employee might be presently due or might become due at any time in the future pursuant to the terms and provision of the Alaska Workers’ Compensation Act.  It is agreed that the employer shall be responsible under the terms of the Alaska Workers’ Compensation Act for reasonable and necessary medical expenses incurred through treatment by an orthopedist and attributable to the injuries referred to herein.  Medical expenses for future chiropractic, psychiatric/psychological and pain management treatment are waived by the employee as set forth above.


. . . . 


It is agreed that the employee’s injuries and disability, including any injuries and disabilities which arose prior to the injury referred to herein, are or may be continuing and progressive in nature and that the nature and extent of said injuries and resulting disability may not be fully known at this time.  This Compromise and Release shall be effective in discharging the employer al all liability of whatever nature for all past, present and future compensation benefits, with the exception of orthopedic treatment as set forth above. 
 


On March 7, 1998 the employee began treating with orthopedic surgeon Edward Voke, M.D.  Dr. Voke diagnosed  lumbar sacral strain.  In March 30, 1998 report, Dr. Voke noted that she identified numerous trigger points, and suspected a diagnosis of fibromyalgia.  During Dr. Voke's temporary absence, the employee was seen by osteopath Cindy Lee, D.O. 


On April 14, 1998 the employer controverted all medical treatment not provided by an orthopedic physician, based on the C&R. In response on April 30, 1998, Dr. Voke noted:  


I object to the [controversion] notice saying that the Compromise and Release Agreement approved by the Workers’ Compensation Board would only allow treatment rendered by an “orthopedic”. . . . 


In my absence, she was seen by Dr. Cindy Lee, who is an Osteopath-Primary Care Physician, who did see her in my office on two occasions in my absence.  Her MRI showed some mild degenerative changes and Dr. Lee felt that she probably presented with a chronic myofascial pain and did refer her to a rheumatologist because she had an elevated ANA.  She also felt that she was suffering from fibromyalgia.  She will be seeing Dr. Scholosstein on April 21st, 1998 regarding this situation.  


I entirely agree with the evaluation submitted by Dr. Lee which is very comprehensive and totally addresses her ongoing pain and problems that she has noted since 2/12/98.  She has a chronic medical condition and should be allowed to be examined by medical personnel as noted above.  Also, if she is allowed to be sent to Dr. James for further follow-up, he, of course is not an orthopedic surgeon.  An orthopedic surgeon in this case is not going to be able to help this lady as she certainly will not require lumbar surgery. 
 


In her October 16, 1998 report, Dr. Lee diagnosed the employee with chronic myofascial pain secondary to industrial injury with recent increase of myoclonic spasms.  Dr. Voke reiterated his opinion regarding the employee’s need for treatment in his October 23, 1998 report.  In his November 5, 1998 report Dr. Voke referred the employee to Else Brady, United Physical Therapy for the fibromyalgia program rheumatologist Michael Armstrong, M.D., to evaluate and treat for fibromyalgia.  Dr. Voke also suggested that psychotherapeutic counseling would be of benefit.  In his December 17, 1998 report, Michael Armstrong, M.D., diagnosed the employee with fibromyalgia and suspected depression.


In a hearing on July 12, 2001, the employee asserted that treatment by Dr. Lee was in loco tenens, or treatment provided in Dr. Voke’s absence.  The employee also argued that she did not waive her entitlement to treatment for referrals from her orthopedic doctor.  The employee acknowledged that she waived medical care related to the pain management program, but asserts that she has not waived treatment for chronic pain associated with her back injury.  


In the July 12, 2001 hearing, the employer argued it is not required to pay for treatment provided by Dr. Lee, an osteopath, pursuant to the terms of the C&R.  Moreover, the employer asserts it is not liable for any treatment associated with the employee’s chronic pain complaints or her psychological treatment.  The employer asserts that fibromyalgia is a chronic pain disorder, and any treatment for this condition has been waived. The employer requested the employee’s claims for additional medical treatment (other than that done by an orthopedic specialist) be denied and dismissed. 

In our August 10, 2001 interlocutory decision and order, we determined referrals by the employee’s attending orthopedist were not barred by the terms of the October 24, 1996 compromise and release:


Professor [Lex]Larson discusses in his treatise the general rule, in the majority of jurisdictions, on construing agreements:  "A settlement covers only those claims or rights that are specifically mentioned in the agreement."  3 A. Larson, Workmen's Compensation Law section 82.51, p. 15-1210 (1996).  Under Taylor, 659 P.2d 594, we look to the agreed settlement to ascertain the reasonable expectations of the parties.  Therefore, we must determine whether by signing the C&R, referrals by an orthopedist to a non-orthopedist specialist is a reasonable expectation of the parties.  


AS 23.30.095(a) provides in pertinent part:  “Referral to a specialist by the employee’s attending physician is not considered a change in physicians.”  We find the employee could reasonably infer from the language of the C&R that referrals by her orthopedic surgeon remained “open.”  At the bottom of page four, the C&R provides:  “Medical expenses for future chiropractic, psychiatric/psychological and pain management treatment are waived by the employee as set forth above.”  Above, also on page four, the C&R provides in pertinent part:  “The employer has agreed to pay the employee the sum of $15,540.00 in exchange for which the employee has agreed to waive her entitlement to future chiropractic treatment, psychiatric or psychological treatment, participation in a pain management program, vocational rehabilitation. . .”  


We find the employee specifically waived certain medical treatment (psychiatric, chiropractic, etc.), and also waived treatment for a pain management program.  Under section .95, we find referrals from attending physicians are specifically permitted under the Act.  We find the C&R clearly waives any treatment referred for chiropractic, psychiatric, psychological, or participation in a pain management program, however, we find that any reasonable and necessary referrals for other types of treatment or specialties (from her orthopedic attending) to be allowed under the provisions of the C&R.  


To find or to conclude otherwise, would too severely hobble the employee’s treating physician’s ability to treat.  The orthopedic attending could theoretically be precluded from sending the employee to a radiologist, a neurologist, pharmacist, physical therapist, or, for that matter, to a rheumatologist.  Of course, parties may agree to limit the compensability of referrals in a C&R.  However, in this case, the C&R was silent as to referrals, and we decline to construe the C&R as restricting referrals. 

On August 27, 2001, the employer filed with the board a petition for reconsideration of our August 10, 2001 decision and order, asserting we made incorrect factual assumptions and misinterpreted the terms of the C&R.  In a letter to the employer, the board replied:

We are in receipt of you Petition for Reconsideration of our Interlocutory Decision and Order (01-0157)(August 10, 2001), dated, signed and filed with the Board on August 27, 2001.  AS 44.62.540 provides in pertinent part: “To be considered by the agency, a petition for reconsideration must be filed with the agency within 15 days after delivery or mailing of the decision.  Your Petition for Reconsideration was dated and filed two days late.

Please advise Workers’ Compensation Officer, Douglass Gerke, if you would like this Petition for Reconsideration treated as a Petition for Modification.  If so, a briefing schedule can be coordinated, and a hearing scheduled.


Thereafter, in a letter to the board dated September 11, 2001, the employer stated it timely filed its reconsideration petition on August 27, 2001, and the 15th day for filing the petition fell on a Saturday.  In response to the employer's letter, we reconsidered our August 10, 2001 decision and order, but again determined the employer's petition for reconsideration had been filed late.  In our September 27, 2001 decision and order we dismissed the petition for reconsideration. 
   


The employer petitioned the Alaska Superior Court to review our September 27, 2001 decision and order.  On May 21, 2002, the court determined the employer's petition for reconsideration was timely, and remanded the matter to us to exercise our discretion to order reconsideration within request 15 days of receipt of the court's decision.
  The court's decision was filed with us on June 11, 2002.  On the basis of the written record, we considered the court's remand and the employer's petition for reconsideration when we next met, June 12, 2002. 


FINDINGS OF FACT AND CONCLUSIONS OF LAW

The Alaska Administrative Procedure Act at AS 44.62.540 provides in part:

(a)
The agency may order a reconsideration of all or part of the case on its own motion or on petition of a party.  To be considered by the agency, a petition for reconsideration must be filed with the agency within 15 days after delivery or mailing of the decision.  The power to order a reconsideration expires 30 days after the delivery or mailing of a decision to the respondent.  If no action is taken on a petition within the time allowed for order reconsideration, the petition is considered denied.

(b)
The case may be reconsidered by the agency on all the pertinent parts of the record and the additional evidence and argument that are permitted ...


In response to the court's remand and the employer's petition for reconsideration, we have examined the record of this case, as well as our August 10, 2001 decision and order.  The employer's petition asserts that we made mistakes of fact in our decision and misinterpreted the terms of the C&R.   


Based on our review of  the record, we again find the C&R clearly waives any treatment referred for chiropractic, psychiatric, psychological, or participation in a pain management program.  We also find AS 23.30.095(a) permits referrals from attending physicians.  We find the C&R does not bar any reasonable and necessary referrals from her attending orthopedic physician for other types of treatment by specialists, except for those forms of treatment specifically waived.  We find no basis on which to alter our August 10 , 1991 decision and order.  Accordingly, we will deny and dismiss the employer's petition for reconsideration.


ORDER
         The employer’s August 27, 2001 Petition for Reconsideration is denied and dismissed.


Dated at Anchorage, Alaska this 18th day of June, 2002.





ALASKA WORKERS' COMPENSATION BOARD







____________________________                                






S.T. Hagedorn, Member







____________________________                                  






Harriet M. Lawlor, Member

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order on Reconsideration in the matter of LORIE A. WOLTERS-WELTE employee / repsondant; v. ALASKA, STATE OF, self-insured employer; Case Nos. 199300129, 199031121; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 18th day of June, 2002.

                             

  
 _________________________________

      




  Marie Jankowski, Clerk
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