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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	TIMOTHY P. TAYLOR, 

                                                   Employee, 

                                                            Applicant,

                                                   v. 

UNISEA, INC.,

                                                  Employer,

                                                   and 

ALASKA NATIONAL INSURANCE CO., 

                                                  Insurer,

                                                            Defendants.
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	        FINAL DECISION AND ORDER

        AWCB Case No.  200120856

        AWCB Decision No. 02-0110

         Filed with AWCB Anchorage, Alaska

         June 19, 2002



On June 6, 2002, in Anchorage, Alaska, we heard the employee's claim for temporary total disability (“TTD”) benefits, medical costs, transportation costs, vocational rehabilitation eligibility, penalty, interest, permanent partial impairment (“PPI”) benefits, and unfair and frivolous controversion. The employee appeared telephonically and represented himself.  Attorney Richard Wagg represented the employer, UniSea, Inc., and its insurer Alaska National Insurance Co. (“employer”).  We closed the record at the conclusion of the hearing on June 6, 2002.


ISSUES
1. Is the employee entitled to TTD benefits under AS 23.30.185 from October 12, 2001, through January 28, 2002?

2. Is the employee entitled to additional medical costs under AS 23.30.095(a)?  

3. Is the employee entitled to reimbursement for transportation costs under 8 AAC 45.082(d) and 8 AAC 45.084?  

4. Is the employee entitled to a vocational rehabilitation eligibility evaluation under AS 23.30.041(c)?

5. Is the employee entitled to penalties and interest under AS 23.30.155?  

6. Is the employee entitled to PPI benefits under AS 23.30.190?

7. Did the employer engage in an unfair and frivolous controversion of the employee’s benefits?


CASE HISTORY AND SUMMARY OF THE EVIDENCE


The employee began working as a maintenance technician for the employer in Dutch Harbor, Alaska, on August 28, 2001.  On October 12, 2001, the employee was disposing of an old toilet.  While he was pushing it into a dumpster, the toilet split into several pieces and fell through his arms, deeply cutting both of his forearms.  The employee was treated approximately ten minutes after the incident by Dan Nyitrai, a physician’s assistant at the Iliuliuk Family and Health Services Clinic (“Iliuliuk’).  He was diagnosed with bilateral forearm lacerations, received sutures in both arms, and was released for limited duty for a period of two weeks.  (Iliuliuk 10/12/01 Progress Notes and Release Form). The employee was sent home for the day by his supervisor, Mike Laverdure.  


The employee completed a report of injury on October 13, 2001, and returned to Iliuliuk on October 13, 15, and 16, for follow-up and to have his arm dressings changed.  On October 15, 2001, his right hand was swollen and he complained of pain through his arm.  (Iliuliuk 10/15/01 Progress Notes).  On  October 22, 2001 his sutures were removed and he was released to work with restrictions of no heavy lifting, no pulling, and no pushing for ten days to prevent his wounds from opening.  (UniSea 10/22/01 Medical Release Form; Iliuliuk 10/22/01 Progress Notes).  


The employee did not return to work.  The employer filed a controversion of the employee's TTD benefits on October 20, 2001, alleging the employer was able to accommodate the employee’s temporary work restrictions, but the employee did not accept the work.  On November 14, 2001, the employer’s insurer, Alaska National Insurance Company, wrote to Mr. Nyitrai with questions regarding the employee.  Mr. Nyitrai responded to those questions on January 10, 2002.  He stated the employee’s work restrictions expired on October 29, 2001, and he recommended no additional treatment.  A second controversion of the employee’s TTD benefits was then filed on February 19, 2002, alleging the employee’s temporary work restrictions expired on October 29, 2001.    


Prior to his injury on October 12, 2001, the employee had tendered his resignation to UniSea, effective October 28, 2001.  (Employee’s 10/12/01 letter of resignation).  On October 29, 2001, the employee flew from Dutch Harbor, Alaska to Seattle, Washington.  He then flew from Seattle, Washington to Phoenix, Arizona on October 30, 2001.  He arrived at his home in Yuma, Arizona on the evening of October 30, 2001.


After he returned home, the employee was still experiencing pain in both his arms so he began looking for a specialist in arm lacerations.  He was examined by Todd Runyan, M.D., on November 7, 2001.  Dr. Runyan examined the employee’s lacerations and discussed physical therapy and a functional capacity evaluation.  (Dr. Runyan 11/7/01 chart notes).  The employee continued feeling pain in both his arms and ultimately went to the emergency room at the Yuma Regional Medical Center on November 10, 2001.  He was given Flexeril and Vicodin for the pain, and referred back to Dr. Todd Runyan.  (Yuma Regional Medical Center 11/10/01 Emergency department paperwork).  


Stephen Replogle examined the employee’s arm lacerations on December 27, 2001.  He determined the employee needed future treatment for his lacerations, and placed him on temporary disability from December 27, 2001 through January 3, 2002.  (Dr. Replogle 12/27/01 disability status report).  The employee continued experiencing pain in his arms and returned to Dr. Replogle’s office on January 3, 10, and 28, 2002.   Dr. Replogle recommended the employee have a MRI.  The MRI was completed on January 23, 2002.  Paul Lambert, M.D., read the MRI, and found it to be an essentially normal MRI of the forearms without any signs of inflammation.  (Yuma Diagnostic Imaging Center 1/23/02 MRI report).  The employee was then released to full duty work status on January 28, 2002.  (Dr. Replogle 1/28/02 disability status report).  The employee filed a workers’ compensation claim on January 22, 2002.    


Mr. Gregg Bishop, the Safety Security Manager for the employer, testified telephonically at the hearing.  Mr. Bishop explained his role when someone is injured while working for the employer.  He oversees the safety group which is responsible for the basic first aid treatment of the person who is injured, he completes workers’ compensation forms, and he handles the accident investigation process.  Mr. Bishop talked about the employer’s return-to-work policy for injured workers, and how the employer tries to accommodate an injured employee’s work restrictions to get them back to work as soon as possible.  He stated that he was aware of the employee’s injury on the day it happened.  That same day, he discussed the employee’s work restrictions with the employee’s supervisor, Mike Laverdure, and the two of them felt they had work the employee could do within his restrictions.  The work available for the employee was in the employee’s own department.  He wrote a letter to the claims adjuster regarding the employee, to document the fact light duty positions had been available to the employee.  The letter stated Mr. Bishop had discussed light duty options with the employee’s supervisor, and that both his staff and the employee’s supervisor had advised the employee light duty work was available, but the employee chose not to return to work.  (Defense Exhibit A).  He also testified that both he and Robert Bennett of his staff, specifically told the employee that light duty work was available.  Mr. Bishop testified that Robert Bennett talked to the employee the day after the injury, and he talked to the employee personally about four or five days later.  At the request of the employee, Mr. Bishop provided photographs of the employee’s arm injuries to the Board chairperson via e-mail. 


At the request of the Board panel, Mike Laverdure, the employee’s supervisor, testified telephonically at the hearing.  Mr. Laverdure stated it is the employer’s policy to try to accommodate workers with light duty work so there is no lost time.  He did not know the employee’s work status on the date of the injury.  He saw the employee for a few minutes when he returned from the clinic, and the employee appeared to be in serious pain.  He told the employee to come in to work the next morning if he felt like it, and they would see what they could do for him.  He took breakfast to the employee the next morning.  The employee said he was still in serious pain, so Mr. Laverdure told him not to worry about it, and to come back to work when he felt better.  The next time he saw the employee was the Monday morning after the accident.  He told the employee there were things available he could do, it was up to the employee if he wanted to do them or not. He did not tell the employee what type of light duty work he would be doing.   Mr. Laverdure determined there was probably nothing he could have the employee do in his department because the employee was in so much pain and could hardly move his arms.  He also testified the employee looked like he was in a lot of pain that morning and that he would not ask a man to work if he felt that way.  He was aware the safety department had made light duty work available, and the employee would have to talk with safety if he wanted to return to work.  Mr. Laverdure then called the safety department.  He told them he had seen the employee, it did not look like the employee was going to be doing any work for him, and that maybe they should talk to the employee a little bit more.  He testified that, based on the way the employee appeared that morning, there was no work available in his department for the employee. 

 
The employee testified that because Mr. Laverdure called the security department and told them he would not be returning to work, he was under the impression he would not be returning to work at all.   He claims no one told him there was going to be light duty work available and that he would not have refused light duty work because then he would still receive his full pay rather than only part of it while on disability.  He also testified Mr. Laverdure had told him to go home on that Monday after his injury and just study work-related materials, and his injury would be covered by workers’ compensation. Regarding transportation costs, it was his understanding that once he resigned, the employer would pay for his trip home to Arizona.  The employer paid his flight from Dutch Harbor, Alaska, to Seattle, Washington, but not from Seattle to Phoenix, Arizona.  When he was hired, the employer paid for his trip from Seattle to Dutch Harbor.  He testified he is not currently working, and has not worked since the accident.  He has not seen a doctor since January 28, 2002, when Dr. Replogle released him to work.  He has not received any bills for unpaid medical costs and is unaware if there are any outstanding medical costs.   


The employee’s medical records while in Dutch harbor, Alaska, demonstrate he was released to light duty the day of his accident by Mr. Nyitrai with restrictions of no lifting heavy objects and no pulling or pushing for ten days.  Although he complained of pain and his right hand was swollen on October 15, 2001, his wounds were apparently healing well, and his sutures were removed on October 22, 2001.  Beginning November 7, 2001, the employee sought medical care for his arms from doctors in Arizona.  The medical records from those doctors reflect he was still experiencing pain in his arms, and that he needed additional treatment for his lacerations.  His Arizona medical records placed him on temporary disability from December 27, 2001 through January 28, 2002.  See Dr. Replogle’s disability reports. 


At the hearing, the employee argued he was injured on Friday, October 12, 2001, and that he was told by his supervisor, Mike Laverdure to go home and report back to work the following Monday.  He claims to have reported in on Monday even though he was still in tremendous pain.  He argued that if he had been offered light duty work for full wages, he would have done it.   The employee stated no one ever specifically told him he had been offered work or that he was going to be denied workers’ compensation if he refused it.  He argued he was still in a lot of pain when he got to Arizona, so he made an appointment with a specialist, and went to the emergency room.  The emergency room doctor told him everyone heals differently, and since he was still in so much pain, he should not do anything for another month.  He argued he should be compensated $7,200.00 in wages for his period of disability from October 12, 2001 through January 28, 2002, and an additional $15,000.00 per arm due to scarring and disfigurement.  


At the hearing the employer argued the employee had been released to light duty work the day of his injury, and the employer had light duty work available.  The employee rejected the employer’s offer of light duty work, therefore he is not entitled to TTD.  The employer also argued the employee’s transportation cost from Seattle to his home in Arizona is an employment issue the employee has with the employer, and is unrelated to his workers’ compensation claim because it was not medically necessary travel.  There has been no permanent impairment rating performed, although the employer has received a request from the employee’s doctor regarding a rating.  The employer stated it will inform the doctor he can proceed with performing a rating as the employee is entitled to such a rating.  The employer claimed there are no outstanding medical bills and there has been no controversion on medical bills.  Finally, the employer argued that should the Board find the employee is entitled to TTD, it should end on January 10, 2002, the date Mr. Nyitrai responded to the insurer that the employee could return to work with no restrictions. 


    

FINDINGS OF FACT AND CONCLUSIONS OF LAW

I. 
TEMPORARY TOTAL DISABILITY BENEFITS

AS 23.30.185 provides:


In case of disability total in character but temporary in quality, 80 percent of the injured employee's spendable weekly wages shall be paid to the employee during the continuance of the disability.  Temporary total disability benefits may not be paid for any period of disability occurring after the date of medical stability.

The Alaska Workers' Compensation Act at AS 23.30.120 provides a presumption of compensability for an employee's injuries. AS 23.30.120(a) provides, in part:  "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter…" The Alaska Supreme Court has held "the text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute."  Meek v. Unocal Corp., 914 P.2d 1276, 1279 (Alaska 1996).

To make a prima facie case, the employee must present some evidence that (1) he has an injury and (2) an employment event or exposure could have caused it.  “[I]n claims ‘based on highly technical medical considerations,’ medical evidence is often necessary in order to make that connection.” Burgess Construction Co. v. Smallwood, 623 P.2d 316 (Alaska 1981).  In less complex cases, lay evidence may be sufficiently probative to establish causation. Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).

Applying the presumption of compensability is a three-step process. Louisiana Pacific Corp. v. Koons, 816 P.2d 1379 (Alaska 1991).  In the first step, generally, “AS 23.30.120(a)(1) creates the presumption of compensable disability once the employee has established a preliminary link between employment and the injury." Wien Air Alaska v. Kramer 807 P.2d 471, 474 (Alaska 1991). 


In this case we find the medical records of Mr. Nyitrai from October 12, 2001, and the testimony of the employee, indicate the lifting of the toilet and throwing it into the dumpster at his work, was the cause of the employee’s arm injuries.  Thus, the medical records and the employee’s testimony are sufficient evidence to raise the presumption of compensability under AS 23.30.120(a), and the burden of production shifts to the employer.

Once the presumption attaches, we proceed to the second step in the process, and determine whether the employer has met its burden of producing substantial evidence showing the disability is not work-related.  Smallwood, 623 P.2d at 316.  Substantial evidence is such relevant evidence as a reasonable mind would accept in light of all the evidence to support a conclusion. Kessick v. Alyeska Pipeline Serv. Co.,  617 P.2d 755, 757 (Alaska 1980).  Thus, to rebut the presumption, the employer must produce substantial evidence that either (1) provides an alternative explanation which, if accepted, would exclude work-related factors as a substantial cause of disability; or (2) directly eliminates any reasonable possibility that the employment was a factor in the disability.  DeYonge, 1 P.3d at 96 (citing Gillispie v. B & B Foodland, 881 P.2d  1106, 1109 (Alaska 1994)); Grainger v. Alaska Workers’ Compensation Board, 805 P.2d 976, 977 (Alaska 1991). Merely showing another cause of the disability does not, in itself, rebut the compensability of the claim against an employer. Tolbert v. Alascom, Inc., 973 P.2d 603, 611, 612 (Alaska 1999). 


The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption. Veco, Inc., 693 P.2d at 871.   The presumption shifts only the burden of production and not the burden of proof, therefore, we examine the employer’s evidence in isolation.  Id. at 869.  If the employer produces substantial evidence rebutting the presumption of compensability, the presumption drops out, and we move to the third step. Id. at 870.


Mr. Bishop testified a light duty position within the employee’s work restrictions was offered to the employee on October 15, 2001, and again approximately four or five days later.  He also testified the employee refused the offer of light duty work because he felt he was not capable of doing the work.  Mr. Nyitrai’s records indicate the employee was released to work with light duty restrictions on October 12, 2001.   We find Mr. Bishop’s testimony that the employee refused light duty work offered to him by the employer on approximately October 15, 2001, is substantial evidence rebutting the presumption of compensability for time-loss compensation after October 15, 2001.  DeYonge, 1 P.3d at 96; Grainger, 805 P.2d at 977.  In addition, we find Mr. Nyitrai’s chart notes indicating the employee could return to work with restrictions on October 12, 2001, also rebuts the presumption of compensability for TTD.  


Once substantial evidence is presented to overcome the presumption that the claim is compensable, the presumption drops out and we proceed to the third step in the process.  In the third step, the employee bears the burden of proving all the elements of the claim by a preponderance of the evidence. Veco, Inc., 693 P.2d at 865.  The party with the burden of proving asserted facts by a preponderance of the evidence must “induce a belief in the mind of the triers of fact that the asserted facts are probably true.” Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964). 


The employee testified to the degree of damage to his arms on October 12, 2001.  The photographs of the employee’s arms support his testimony.  Mr. Laverdure testified the employee looked like he was in a lot of pain that Monday morning following his accident and that he would not ask a man to work if he felt that way.  The employee’s treating physician, Dr. Replogle, did not testify.  However, his medical reports indicate his belief that the employee’s October 12, 2001, injury has not returned to pre-injury status and that the employee will continue needing treatment in the future.  


The employee testified he was never specifically offered light duty work.  He testified if he had been told to work light duty for full wages, he would have done it.  Mr. Laverdure called the security office and told them the employee would not be returning to work for him.  The employee witnessed this telephone call and thought that meant he would not be returning to work.  


Mr. Laverdure testified he did not know the employee’s work status on the date of the injury.  He spoke with the employee the following Monday and told the employee there were things available he could do, and that it was up to the employee if he wanted to do them or not.  He also testified the employee looked like he was in a lot of pain that morning and that he would not ask a man to work if he felt that way.  As a result, Mr. Laverdure determined there was probably nothing he could have the employee do in his department.  Mr. Laverdure called the safety department in the employee’s presence, and told them it did not look like the employee was going to be doing any work for him.  


Mr Bishop testified he discussed the employee’s work restrictions with Mr. Laverdure on the day of the accident, and that the two of them felt they had work the employee could do within his restrictions.  The work available for the employee was in the employee’s own department.  He also testified that both he, and Robert Bennett of his staff, specifically told the employee that light duty work was available, but the employee refused the work because he did not feel he could do it.   


We find the testimony of Mr. Bishop and Mr. Laverdure to be contradictory in some areas.  Mr. Bishop claims he and Mr. Laverdure talked about light duty work on the day of the employee’s accident.  However, Mr. Laverdure testified he did not know what the employee’s restrictions were on that day, thus he could not have discussed whether he had any work available within the employee’s restrictions.  Mr. Bishop also testified light duty work was available in Mr. Laverdure’s department.  Mr. Laverdure testified he had no light duty work available for the employee in his department, but that he knew safety had made light duty work available for the employee.  Thus, we give less weight to their testimony and find the employee more credible.  AS 23.30.122.


We also give more weight to the reports from the employee’s doctors in Arizona than to those of Mr. Nyitrai.  We have reviewed the photographs of the employee’s arms and find it hard to believe anyone would be returned to work after suffering such deep lacerations to their arms, regardless of the restrictions.  Even Mr. Laverdure sent the employee home for the day once the employee came back to work after being seen in the clinic.  Mr. Laverdure testified the Monday after the accident the employee still appeared to have been in a great deal of pain and that he would not have asked a man in the employee’s condition to work .  Finally, when Dr. Replogle examined the employee in Arizona almost one month after his accident, he placed him in a temporary disability status and found he needed additional treatment.  Beauchamp v. Employer Liability Assurance Corporation, 477 P.2d 993 (Alaska 1970); Miller v. ITT Arctic Services, 577 P.2d 1044 (Alaska 1978).  Taken together, these facts lead us to place little credibility in Mr. Nyitrai’s records and opinion regarding the employee’s disability status.  AS 23.30.122.   


Based on the testimony of the employee, and the medical records of Mr. Nyitrai, we find the employee’s work for the employer caused his arm injuries on October 12, 2001. Based on the preponderance of the available medical evidence, the photographs, and specifically on the testimony of the employee, Mr. Laverdure, and Mr. Bishop, we find the employee was not made a specific offer of light duty employment with the employer, and was not able to return to work on October 12, 2001.  Mr. Laverdure spoke vaguely about returning to work with the employee.  He even called the safety office and told them the employee would not be returning to work for him.  The employee witnessed this conversation and assumed it meant he would not be returning to work for the employer in any capacity.  Mr. Bishop claims he and another employee from his office both told the employee light duty work was available.  If this is true, it certainly was not a clear offer to the employee.  We find the employee’s testimony credible, and find the employee would have accepted a light duty position separating nuts and bolts for a full paycheck if it was offered to him, rather than sitting in his apartment and getting nothing.  


Nonetheless, based on the preponderance of the testimony and medical evidence, we find the employee was unable to work from October 12, 2001 until January 28, 2002 because of his work injury.  This conclusion is supported by Dr. Replogle’s records.  Dr. Replogle released the employee to full duty on January 28, 2002.  Therefore, we conclude the employee is entitled to TTD benefits from October 12, 2001, through January 28, 2002.  Safeway v. Mackey, 965 P.2d at 29-30. 

II. MEDICAL BENEFITS AND TRANSPORTATION EXPENSES 


AS 23.30.095(a) provides, in part:


The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires....


8 AAC 45.082(d) provides in pertinent part:  


. . . Unless the employer controverts the prescription charges or transportation expenses, an employer shall reimburse an employee's prescription charges or transportation expenses for medical treatment within 30 days after the employer receives … an itemization of the dates of travel, destination, and transportation expenses for each date of travel. 


The statutory presumption of compensability at AS 23.30.120(a) also applies to claims for medical benefits and related transportation costs.  Municipality of Anchorage v. Carter, 818 P.2. 661, 665 (Alaska 1991).  Treatment must be reasonable and necessary to be payable under subsection 95(a).  See Weidner v. Hibdon, 989 P.2d 727 (Alaska 1999); Weinberger v. Matanuska-Susitna School District, AWCB No. 810201 (July 15, 1981), aff'd Case No. 3AN-81-5623 (Alaska Superior Court, June 30, 1982).


In this case, the employee did not present the Board with evidence of any unpaid medical bills.  Additionally, he testified he is not aware of any medical bills that have not been paid by the employer, and he has not received any notices requesting payment for medical benefits he has incurred.  Since  there are no outstanding medical bills, we find the employee has failed to raise the presumption of compensability.  We therefore deny the employee’s claim for medical costs at this time.  


Pursuant to AS 23.30.095(m) and 8 AAC 45.082(d), an employer must reimburse an employee for any transportation expenses for medical treatment. (emphasis added)  The employee is requesting he be reimbursed for a one hundred and eighty-three dollar ($183.00) plane ticket from Seattle, Washington to Phoenix, Arizona. The employee testified at the hearing that when he was hired, the employer paid for his trip from Seattle to Dutch Harbor, Alaska.  It was his understanding that once he resigned, the employer would pay for his trip home to Arizona, however the employer only paid for his flight from Dutch Harbor to Seattle, and not from Seattle to Phoenix, Arizona.  We find this flight was not for the purpose of obtaining medical treatment.  The employee would have been making this trip regardless of his injury, as he was returning to his home of residence.  This flight was not for the purpose of obtaining medical treatment.  It is unrelated to the employee’s workers’ compensation claim, and therefore not within the jurisdiction of the Worker’s Compensation Act.  Thus, we find the employee's testimony did not raise the presumption of compensability for this expense, and his claim for reimbursement is denied.  

III. REEMPLOYMENT ELIGIBILITY EVALUATION 


AS 23.30.041 provides, in part:

(e) An employee shall be eligible for benefits under this section upon the employee’s written request and by having a physician predict that the employee will have permanent physical capacities that are less than the physical demands of the employee’s job as described in the 1993 edition of the United States Department of Labor’s “Selected Characteristics of Occupations Defined in the Revised Dictionary of Occupational Titles” for:

(1) the employee’s job at the time of injury; or

(2) other jobs that exist in the labor market that the employee has held or received training for within ten years before the injury …

(f) An employee is not eligible for reemployment benefits if

(3) at the time of medical stability no permanent impairment is identified or expected.

An employee must satisfy two tests in order to be eligible for reemployment benefits.  First, before the employee has reached medical stability, a physician must predict that the employee's physical capacities will not be sufficient for the physical demands of his original job. AS 23.30.041(e).  This test allows an employee to start vocational rehabilitation before he reaches medical stability, and serves the legislature's goal of encouraging early rehabilitation intervention. Second, once the employee has reached medical stability, he must have a permanent impairment, calculated pursuant to AS 23.30.190(b).  AS 23.30.041(f)(3); Rydwell v. Anchorage School District and Wetzel Services, 864 P.2d 526, 531 (Alaska 1993).


The employee’s physician, Dr. Replogle, released him to full duty on January 28, 2002.  Mr. Nyitrai found the employee was medically stable and lifted his work restrictions effective October 29, 2001.  Neither Dr. Replogle nor Mr. Nyitrai have predicted the employee will have permanent impairment, and the employee has never been given a permanent impairment rating.  Since the medical records provided to the Board reflect the employee could return to full duty work as of January 29, 2002, and he has no PPI rating or prediction of a PPI, he is statutorily ineligible for vocational rehabilitation.  AS 23.30.041.  As a result, the employee’s claim for a reemployment eligibility evaluation is denied without prejudice. 

IV.
PENALTIES AND INTEREST
AS 23.30.155 provides, in part:

(b) The first installment of compensation becomes due on the 14th day after the employer has knowledge of the injury or death. On this date all compensation then due shall be paid. . . .

(d) . . . If the employer controverts the right to compensation after payments have begun, the employer shall file with the board and send to the employee a notice of controversion within seven days after an installment of compensation payable without an award is due. . . .

(e) If any installment of compensation payable without an award is not paid within seven days after it becomes due, as provided in (b) of this section, there shall be added to the unpaid installment an amount equal to 25 percent of it. This additional amount shall be paid at the same time as, and in addition to, the installment, unless notice is filed under(d) of this section or unless the nonpayment is excused by the board after a showing by the employer that owing to conditions over which the employer had no control the installment could not be paid within the period prescribed for the payment.


In this case, the employer filed controversions of the employee’s claim on October 20, 2001, and February 19, 2002.  We find both controversions to be timely and supported by substantial evidence under AS 23.30.155(b).  Harp v. Arco Alaska, Inc., 831 P.2d 352, 358 (Alaska 1992).   As a result, no penalty is due under AS 23.30.155(e). 

Additionally, the employer never paid the employee any TTD benefits from October 12, 2001 through January 28, 2002.  We have determined that benefits are due for TTD for this period of time.  8 AAC 45.142 requires the payment of interest at the statutory rate from the date at which each installment of compensation is due.  See Land & Marine Rental Co. v. Rawls, 686 P.2d 1187 (Alaska 1984); Harp, 831 P.2d at 358; Childs v. Copper Valley Electrical Association, 860 P.2d 1184, 1191 (Alaska 1993).  Therefore, we find the employer is obligated to pay interest from October 12, 2001 through January 28, 2002, on the employee’s past due TTD benefits. 

V.
PERMANENT PARTIAL IMPAIRMENT
The employee has requested PPI.  Although he may be entitled to PPI, his claim for PPI is not ripe at this time.  The employee has never received a PPI rating in accordance with the American Medical Association Guides to the Evaluation of Permanent Impairment, (“AMA Guides”) as required by our statute.  AS 23.30.190(b).  It is our understanding the employer has received a request from the employee’s doctor regarding a rating.  The employer represented to us that it will inform the doctor he can proceed with the PPI evaluation, as the employee is entitled to a PPI rating.   

We will reserve jurisdiction over this issue should the employee petition the Board for PPI after he has received a PPI rating in accordance with the AMA Guides and AS 23.30.190(b). 

VI.
FRIVOLOUS AND UNFAIR CONTROVERSION

We next consider the employee’s claim of a frivolous and unfair controversion.  In Harp v. Arco Alaska, Inc., 831 P.2d 352, 358 (Alaska 1992), the Alaska Supreme Court held that an employer must have specific evidence for a good faith controversion:

A controversion notice must be filed in good faith to protect an employer from imposition of a penalty… For a controversion notice to be filed in good faith, the employer must possess sufficient evidence in support of the controversion that, if the claimant does not introduce evidence in opposition to the controversion, the Board would find that the claimant is not entitled to benefits.

Id. at 358.  The Board has previously applied the court’s reasoning in Harp and held that a controversion not made in good faith is frivolous and unfair for purposes of AS 23.30.155(o).  Seamon v. Matanuska Susitna Borough School District, AWCB Decision No. 02-0045 (March 8, 2002); Waddell v. Eagle Hardware & Garden, Inc., AWCB Decision No. 98-0095 (April 17, 1998); Stair v. Pool Arctic Alaska Drilling, AWCB Decision No. 98-0092 (April 13, 1998).  The Board has consistently required an employer or insurer to have specific evidence on which to base a controversion.  See Slaughter v. Peratrovich, Nottingham & Drage, Inc., AWCB Decision No. 01-0149 (July 30, 2001); Prenger v. K-Mart, AWCB Decision No. 98-0190 (July 23, 1998); Lincoln v. TIC- The Industrial Company, AWCB Decision No. 97-0212 (October 20, 1997).  


In this case, the reason for the employer’s first controversion, dated October 20, 2001, was that the employer was able to accommodate the employee’s temporary work restrictions, but the employee did not accept the work.  Its second controversion, dated February 19, 2002, was due to Mr. Nyitrai’s statements to the employer that the employee’s work restrictions expired on October 29, 2001, and the employee needed no additional treatment.     


Although we have found the employee was not specifically offered a light duty position within his work restrictions, we find a rational basis for the controversions in this case.  Based on the testimony of Mr. Bishop and Mr. Laverdure, it appears the employer could have believed a light duty position had been offered to the employee.  Also, the statement from Mr. Nyitrai that the employee’s work restrictions expired on October 21, 2001, was a sufficient basis for the employer to controvert the employee’s claim.  As a result, we find the employer’s controversions were made in good faith, and were not frivolous or unfair.  The employee’s claim that the controversion was frivolous and unfair must therefore be denied and dismissed.


ORDER
1. The employee is entitled to TTD benefits under AS 23.30.185 from October 12, 2001 through January 28, 2002.

2. The employee’s claim for medical costs is denied without prejudice. 

3. The employee’s request for reimbursement for transportation costs pursuant to 8 AAC 45.082(d) and 8 AAC 45.084 is denied.  

4. The employee’s claim for a vocational rehabilitation eligibility evaluation is denied without prejudice.

5. The employee is entitled to interest pursuant to AS 23.30.155.  

6. The employee’s claim for PPI is not ripe for review at this time.

7.  The employee’s claim of frivolous and unfair controversion is denied and dismissed.



Dated at Anchorage, Alaska this 19th day of June 2002.





ALASKA WORKERS' COMPENSATION BOARD







_________________________________                                






Suzanne Sumner, Designated Chairperson







____________________________                                






John A. Abshire, Member







____________________________                                  






Philip E. Ulmer, Member


If compensation is payable under the terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Superior Court.


If compensation is awarded, but not paid within 30 days of this decision, the person to whom compensation is payable may, within one year after the default of payment, request from the Board a supplementary order declaring the amount of the default.

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of TIMOTHY P. TAYLOR employee / applicant; v. UNISEA, INC., employer and ALASKA NATIONAL INSURANCE CO., insurer/ defendants; Case No. 200120856; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 19th day of June, 2002.

                             

   _________________________________

      






Marie Jankowski, Clerk
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