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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	CHRIS D. CHUDNOFSKY, 

                                                   Employee, 

                                                            Applicant,

                                                   v. 

GUMLEY EXCAVATION INC.,

                                                  Employer,

                                                   And 
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	          FINAL

          DECISION AND ORDER

        AWCB Case Nos.  199907675, 199828750
        AWCB Decision No. 02-0112 

         Filed with AWCB Anchorage, Alaska

         on June 20, 2002



We heard the employee’s claims for additional benefits at Anchorage, Alaska on April 24, 2002.  Attorney Randall Cavanaugh represented the employee.  Attorney Timothy McKeever represented the employer.  We kept the record open to allow the employee an opportunity to file a Medicaid lien and a comprehensive affidavit of attorney’s fees and costs.  The employer filed an objection to the affidavit of fees on May 15, 2002.  We closed the record on May 21, 2002, when we first met after all the documents were filed.  


ISSUES
1. Whether the employee is entitled to additional temporary total disability (TTD) benefits, including interest?

2. Whether the employee is entitled to past and future medical benefits, including reimbursement of a Medicaid lien.

3. Whether the employee is entitled to additional transportation costs?

4. Whether the employee is entitled attorney’s fees and costs.  


SUMMARY OF THE EVIDENCE

The employee testified at the April 24, 2002 hearing that he worked for the employer for four years prior to his work injuries, generally on an intermittent or seasonal basis.  He worked the summers as a laborer, and during the winters he would usually work snow removal.  He testified that on or about June 28, 1998, he was digging a ditch to install a waterline for a new home.  While in a crouched position, the unsupported earthen walls of the ditch collapsed, completely burying him.  


The supervisor that day, the employee’s father, David Chudnofsky, called an ambulance and began to dig the employee out.  The employee estimates he was buried for 10 to 15 minutes.  (See, Employee dep. at 43).  After the ambulance arrived, the employee declined any need for medical attention, and stated “he just wanted to go home” for the day.  He stated that he was a bit “sore” the next day and treated with aspirin.  (Id. at 48).  He was off work for a couple of days, and then returned to work for the employer.  The employee did not file a report of injury at the time.  


The employee asserts the employer’s owner, Mr. Gumley asked him not to tell anyone of the incident, for fear of possible safety violations or fines.  (Id. at 49 - 50).  The employee testified he advised the employer that his back was sore, and that he thought it was from the ditch incident.  He stated that he requested forms from the employer, but was denied. (Id. at 52).


At the end of January, 1999 the employee aggravated his back while plowing snow for the employer.  He said he again complained about his back pain to the employer, and was not called out to plow for the rest of the winter.  (Id. at 56).  The employee has not filed a notice of injury regarding this complaint.  


The employee returned to work for the employer on April 15, 1999 as a laborer.  On April 16, 1999 the employee was working with a jack-hammer punching a hole through a six to eight inch concrete wall to install a septic line.  The employee was working with the jack-hammer sideways.  When he was almost through the wall, the jack-hammer caught on something, perhaps a piece of rebar.  The employee heard a pop in his back and immediately dropped the jack-hammer.  The employee received assistance from other workers at the site loading his equipment.  Upon his return to the shop he testified he told the office manager, Samantha, that he hurt his back working.  (Id. at 60 - 63).


 The employee did not seek any medical care or work for two weeks after the jack-hammer incident;  he treated with aspirin.  On April 30, 1999 the employee drove to the employer’s shop and completed his workers’ compensation paperwork.  The employee asserts that the employer advised him he would not sign the paperwork if any mention of the ditch incident was included.  The employee only reported the jack-hammer incident, and then sought medical treatment at AIC medical clinic in Wasilla. (Id. at 66).  Subsequently, the employee was referred to J. Michael James, M.D., at his Wasilla office.  


The employee testified he discussed both the ditch and jack-hammer incidents with Dr. James as the cause of his back problems.  The employee testified he treated with steroid injections, and eventually, an MRI was ordered.  From the MRI, Dr. James diagnosed stenosis of the spine, with degenerative disc disease, and a bulging disc.  (Id. at 70 - 72).  The employee continued with conservative care to include physical therapy, pool therapy, and a TENS unit.  Conservative treatment did not decrease his pain, but his flexibility improved.  On October 25, 1999, Dr. James found the employee to be medically stable;  although the employee did not feel that he was actually medically stable.  Dr. James rated the employee’s permanent impairment at 5% of the whole person.  (Id. at 81).  Dr. James noted the employee’s EMG tests were normal, showing no radiculopathy to the lower extremities.  Nerve conduction velocity tests were also normal and symmetrical.  Dr. James approved the employee’s return to work as a food deliverer, noting this would make him ineligible for reemployment benefits.  He recommended the employee seek retraining with the Division of Vocational Rehabilitation.  


Shortly thereafter, on December 9, 1999, the employee decided to change physicians to Samuel Shurig, D.O., who he treated with on a monthly basis.  Dr. Shurig provided two ratings for the employee’s PPI at 10% and 27% whole person.  At the request of the employer, the employee was evaluated by Stephen Marble, M.D., on January 8, 2000.  Dr. Marble found the employee was medically stable and rated the employee’s PPI at 5%.  Based on the disputes between Drs. James, Shurig and Marble, Douglas Smith, M.D., was selected by the Board to perform a second independent medical evaluation (SIME).  In his August 17, 2000 report (discussed more fully below), Dr. Smith recommended a psychological evaluation be conducted.  Dr. Shurig referred the employee to Paul Craig, Ph.D., on January 11, 2001.  In his February 20, 2001 report, Dr. Craig summarized the following medical history, which we incorporate by reference: 

Dr. Samuel Schurig authored a permanent partial disability rating on or around 12/09/99. He described an injury model and a range of motion model of impairment ratings. Based upon the range of motion model, Dr. Schurig ranked the patient as having 27 percent impairment of the whole person.

On 01/08/00, the patient underwent an independent evaluation through TIME. The 13‑page report authored by Dr. Stephen Marble, physiatrist, will not be reiterated for purposes of the current evaluation. A five percent partial permanent whole‑person disability rating was authored by Dr. Marble at that time.

On 03/08/00, Dr. Eric Carlsen evaluated the patient at the request of Davis Peterson, M.D. Dr. Carlsen identified the patient as having chronic back pain with leg pain and paresthesias from a work injury. Dr. Carlsen stated that electrodiagnostic testing was completely within normal limits at the time of his evaluation. He stated, "There is subtle evidence of symptom magnification on evaluation, which may be related to pain or anxiety."

On 04/03/00, the patient was seen at the Alaska Regional Hospital Pain Clinic by Dr. Edward Tang. The impression was spinal stenosis in addition to severe degenerative changes. Dr. Tang stated, "We will offer the patient discography to identify which level seems to be generating the majority of pain." The following day, the patient received a discogram/VAAST at L3-4, L4‑5, and L5‑SI. The findings were positive for concordant pain symptoms. There was also evidence of positive findings for "a mechanical disc."

On 04/11/00, Dr. Davis Peterson evaluated the patient. Dr. Peterson stated, "My formulation of this case is that the patient definitely had congenital spondylotic spinal stenosis of the lower lumbar spine." Dr. Peterson suggested consideration of intradiscal electrothermal therapy (IDET). Dr. Peterson also stated, "I do not think he is suitable for laboring occupations over the long term. I think that eventually he will require a fairly extensive. lumbar procedure consistent with decompression and stabilization to alleviate claudicating leg symptoms, as I suspect they will gradually progress over time."

On 07/11/00, the patient was once again seen at the Alaska Regional Hospital Pain Clinic. A new physician, Dr. Lawrence Stinson, saw the patient. He: reviewed the records and counseled the patient. Dr. Stinson stated, "This patient would require psychological evaluation to evaluate all aspects of his psychosocial and cognitive‑behavioral statuses prior to proceeding with the IDET procedure."

On 08/17/00, Dr. Douglas Smith, orthopedic consultant, performed an evaluation of this patient. Dr. Smith recommended psychological evaluation. He stated that he did not believe that the IDET procedure would be appropriate. He also expressed some concern about multilevel extensive surgery in the context of a chronic pain syndrome. Dr. Smith stated that he believed the patient should be rated as having a five percent whole‑person impairment rating. Dr. Smith stated that Dr. Schurig's rating of 27 percent on 11/30/99 was erroneous and inappropriate.

On 01/11/01, Dr. Schurig also stated that it would be worthwhile for this patient to undergo a psychological evaluation to determine his appropriateness for participation in a chronic pain management program.


In his August 17, 2000 SIME report, Dr. Smith diagnosed the employee with 1. Disc degeneration and bulge L4-5, protrusion L5S1 (MRI 5/27/99, 2/8/00),  2. No radiculopathy (EMG 10/25/99, 3/8/00),  and  3. Possible chronic pain syndrome component.  Dr. Smith opined that his 1998 and 1999 work incidents “would most likely be a substantial factor relative to his current condition and need for treatment” and that the incidents “probably” aggravated or accelerated his back condition, resulting in a permanent change.  Dr. Smith opined the employee would have reached medical stability by October 25, 1999.  When asked about the appropriateness of any additional treatment, and specifically about an IDET procedure, Dr. Smith opined:


At this point, for whatever reason, it seems probable to me that Mr. Chudnofsky is involved with a chronic pain syndrome which  is responsible for at least some of his current symptomatology and impairment.  By this I mean a psychological component, which is significant relative to his current condition.  This is probably in addition to his degenerative disc disease and/or his protrusion. This factor, if true, would result in two general areas of recommendation as far as I am concerned.  One is to have him evaluated for a chronic pain problem and treated  if it seems that treatment would be reasonable.


The second area is that if in fact there is a heavy psychological component, invasive procedures could be detrimental rather than beneficial in terms of helping to resolve this problem. . . .


I feel, based on my information, that the IDET (intradiscal electrothermal therapy) is probably not indicated with a multilevel problem.  I think there are further problems relative to his very complex pain drawing and also the fact that, to the best of my knowledge, this treatment is unproven in significant clinical trials.


Furthermore, multilevel extensive surgery would be best considered after psychological clearance or psychological treatment, as it is likely to further complicate a chronic pain syndrome if that is the main driving force.


It should be noted that neither the thermal treatment or surgery would be expected to return Mr. Chudnofsky to laboring work which is, of course, heavy-duty work.  


Furthermore, on November 9, 1999, he did demonstrate a capability on his Physical Capacities Evaluation for medium capability work.


All of this would lead me to be very cautious relative to any type of invasive therapy, particularly before adequate psychological evaluation and pain management considerations have been completed.  


In his February 20, 2001 report, Dr. Craig diagnosed the employee with “Pain disorder associated with both psychological factors and a general medical condition – chronic.”  In his “Recommendations” section, Dr. Craig opined:  

Based on these findings, no conclusions can be drawn regarding whether the patient is appropriate for any invasive medical procedures, such as IDET or surgical repair of his back. These decisions regarding medical procedures need to be predicated upon biomedical findings indicating such procedures. From a psychological perspective, a great deal of concern should be appreciated by his physicians regarding psychological factors that undoubtedly are contributing to his subjective experience of pain and suffering. He basically presents with some hysteroid personality features, which probably contribute to his overall presentation. In the face of tissue injury, this patient would probably be much more likely to express a great deal of pain and suffering than the average person with similar levels of structural damage. Likewise, when faced with psychological stress, a person with this personality profile is more likely to present with somatic symptoms than the average person, and may evidence some dependent personality characteristics that could interfere with successful recovery from physical injury.

The patient reports that he is taking two types of narcotic pain medications and a long‑acting benzodiazepine (Valium). He has only been taking an antidepressant medication for about a month. It may be worthwhile for this patient to be systematically withdrawn from addictive medications while participating in some pain management treatment from a cognitive‑behavioral perspective.  Perhaps using medications that have no potential for addiction or abuse may be helpful for this patient in this context. Some relief from the suffering associated with pain can be afforded through the use of well‑selected antidepressant medications. He has been using medications that are known to be addictive and have abuse potential for about a year. The current examiner cannot comment upon the medical necessity of these medications. However, their addictive qualities and abuse potential are well known, and therefore, a great deal of care should be exercised in terms of long​-term utilization of these medications, especially in the context of the personality profile evidenced by this patient in his responses to objective testing.

In a letter dated 02/20/01 from Timothy McKeever, some very specific questions were forwarded to the examiner. These will be answered below:

1.
What is your diagnosis of Mr. Chudnofsky's present pain complaints and psychological condition? The answer is provided above. He has personality characteristics consistent with psychological factors contributing to his complaints of pain and suffering. This does not rule out associated medical problems that need to be clearly identified by a physician evaluating the patient.

2. Were the alleged work‑related injuries a substantial factor in causing Mr. Chudnofsky's pain complaints, psychological condition, or chronic pain? To the extent that the patient was working before his injuries and was not presenting with ongoing complaints of pain, and to the extent that his pain complaints emerged after such injuries, irrespective of whether a primary physical explanation or psychological explanation is forwarded, it appears that onset of the pain was proximally caused by the incidents described by the patient. Obviously, his personality profile suggests that he would be more likely to present with chronic pain complaints than the average person in the context of similar physical injury. Despite this preexisting psychological profile, there is no evidence to suggest that his personality characteristics caused him to experience significant persisting disability prior to these incidents. Therefore, it appears that the incidents are in fact related to onset of his chronic pain syndrome. Again, this conclusion is arrived at irrespective of the extent to which underlying medical factors may play a role in terms of his nociception (physical pain).

3. Would Mr. Chudnofsky benefit from a "typical" pain program consisting of inpatient exercise and coping mechanism instruction? This patient has behaved in a disabled manner for a fairly extended period of time. He probably lacks insight into the psychological contributions to his pain syndrome. He believes that an invasive procedure could be helpful to him. Hence, he may not be terribly well motivated at a conscious or subconscious level to participate in a more traditional cognitive‑behavioral‑oriented pain treatment program. To the extent that his physicians can convince him that invasive procedures are inappropriate, he may then be able to benefit from this type of pain treatment program. If he were to enter into this type of pain treatment program convinced that an invasive procedure was needed, it is suspected that his pain would simply persist, and perhaps be subjectively exacerbated by various work hardening activities and pain management reactivation behaviors. The current examiner is not expressing an opinion whether invasive procedures are needed or not. This is a decision that needs to be reached by medical physicians. Simply stated, the patient's belief that he needs an invasive procedure could substantially minimize his ability to benefit from a cognitive‑behavioral pain management program.

4. Given Mr. Chudnofsky’s psychological condition, is he a good candidate for additional surgery? He is a less than ideal candidate for surgery, given that his personality profile suggests that he would be much more likely to have chronic pain after surgery than the average person. The decision whether to pursue a surgical procedure should be based exclusively upon unequivocal biomedical evidence to support such a surgical procedure. If a surgical procedure were pursued, a great deal of counseling and education would need to occur with this patient to make sure that he understood that the procedure would help with physical stability of his back, but may not be of any benefit with regard to his subjective experience of suffering. Based upon his personality profile and the chronicity of his chronic pain complaints, his prognosis following a surgical procedure would be guarded at best from a subjective perspective.


In his July 23, 2001 response from Mr. McKeever, Dr. Smith agreed that the employee has a chronic pain problem and that the employee would benefit from a pain management program.  Dr. Smith commented:  “Dr. Craig points out Chudnofsky must first be made to realize that it is unlikely that a surgical procedure will cure his problem.”  (Dated August 1, 2001).  Dr. Smith agreed that he would advise against an invasive procedure, such as IDET.  Dr. Smith commented:  “Multi-level disease, non specific pain complaints and Chudnofsky’s psych. profile would contra indicate surgery in my opinion.”  


Dr. Marble testified during his April 10, 2002 deposition consistent with his January, 2000 report.  He testified that the employee suffers from degenerative disc disease at L4-5 and L5-S1, but that this degenerative process would have begun far sooner than the April 1999 jack-hammer incident.  (Dr. Marble dep. at 20).   Furthermore, that the employee suffers from congenital spinal stenosis, and that smokers, such as the employee, have more disc problems.  (Id. at 22, 23).  Dr. Marble agrees with Dr. Smith that the employee needs psychological counseling prior to any surgical interventions, but surgery will likely be necessary in the future.  (Id. at 34, 36).  However, he can not state that either the 1998 or 1999 incident was a substantial factor in his need for surgery. (Id. at 39).  Nonetheless, Dr. Marble admitted that trauma to the back can accelerate disc degeneration. (Id. at 53 - 54).  


Dr. Shurig testified during his January 17, 2002 deposition consistent with his reports.  Dr. Shurig testified that he believes the employee suffered a flexion type of injury that could cause the employee’s discs to degenerate at his L4-5 and L5S1 levels.  (Dr. Shurig dep. at 7 - 8).  Dr. Shurig believes the employee may be a surgical candidate, but he would defer to Drs. Stinson and Peterson about actually performing the surgeries.  Dr. Peterson has indicated he would not perform surgery at this point, without new MRI’s and EMG’s.  (Id. at 9 - 10).  Dr. Shurig stated:  “If he would benefit from surgery then he would not be medically stable.”  (Id. at 10).  Dr. Shurig believes the employee does have radiculopathy to his lower extremities, and would warrant a higher, DRE category 3, PPI rating of 10% whole person. (Id. at 11).  


Dr. Shurig recalled his referral of the employee to Dr. Stinson for consultation and pain management, and that Dr. Stinson would not perform any IDET until the employee completed a pain program. (Id. at 24).  Regarding his conclusion that the employee is medically stable, Dr. Shurig commented:  


You know, medical stability, you know, if you read the paragraph says, you know, no improvement.  It’s been 45 days.  And if there was nothing to be done for him then at that time he could be considered to be medically stable.  I mean, the definition, you know, if you just say okay, no improvement in 45 days, and you way, well, yea, he could have been medically stable then.


Normally, as a practical matter we don’t – if there’s some chance that a procedure is going to help him, then we don’t announce them to be medically stable until after the procedure has been done or declined or not done.


So we’re still in that process of determining whether it’s going to be done.  So in that context, he would probably be said not to be medically stable. . . . 


I’m not satisfied that all the different treatment options have been explored. 

(Id. at 27 - 28).

Dr. Shurig admits there has been no objective medical improvement since he first saw the employee in 1999. (Id. at 50).  Nonetheless, Dr. Shurig rated the employee under two different models at 10% and 27% on December 9, 1999.  Dr. Shurig explained his approach to each rating in his deposition at 29 – 33.  Regarding the employee’s heavy dosages of opiates (Oxycontin), Dr. Shurig testified:


Well, that’s the whole thing, that the trouble with all these medications is that the patient develops a tolerance to opiates, you know, over rapid period of time


So it’s not uncommon to go from 20 milligrams to 40 milligrams, then you go to 80 milligrams.  Then I say to the patient, “Where are we going from here?”  There’s got to be an end to this somewhere.  Either you get fixed or we figure out some other solution, because if this isn’t going to work, then what are we going to do? 

(Id. at 36).


Regarding the employee’s desire for surgery and his understanding of pain programs, Dr. Shurig testified:


Mr. Chudnofsky comes across as being a little naïve, you know, in some respects as to what the possibilities are of surgery.  He is looking for hope.  He’s looking for an answer.  So it’s not uncommon for people to be a little bit unrealistic about their expectations.


When you’ve seen four different doctors and they all want a psychological evaluation you go, whoa.  We question his understanding of what’s going on and mental status.  We want to be sure that we know what we’re dealing with. . . .


[The pain program is] a multi-disciplinary approach that basically takes him off all pain medications, teaches them coping mechanisms, like exercise, education about the nature of the pain, and biofeedback to regulate it.  


So basically, it’s education about the nature of their pain and what causes their pain, how to avoid the pain and coping mechanisms for pain. . . . Usually it’s a 30-day program. 

(Id. at 38 - 39).


Dr. Shurig believes a pain program would be more appropriate after surgery. (Id. at 41).  He admits he is not an expert in pain management like Dr. Stinson.  (Id. at 42).  


The employee testified at the April 24, 2002 hearing consistent with his deposition testimony.  He also stated at hearing that he has been getting progressively worse since his accidents.  He stated that when his physical capacities were evaluated, he was on Oxycontin, which masked his true abilities.  He initially was on 20mg Oxycontin three times per day, now he is on 80mg Oxycontin, with 10mg Valium at night.  The employee’s spouse, Tonya Chudnofsky, also testified at the April 24, 2002 hearing regarding her observations of the employee, and his apparent deterioration.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW
Medical Benefits.

In our analysis, we must first apply the statutory presumption of compensability. AS 23.30.120(a) provides in pertinent part, “In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of the chapter.”  

Applying the presumption of compensability is a three-step process.  Louisianan Pacific Corp. v. Koons, 816 P.2d 1379 (Alaska 1991).  In the first step, generally, “AS 23.30.120(a)(1) creates the presumption of a compensable disability once the employee has established a preliminary link between employment and injury.” Wien Air Alaska v. Kramer, 807 P.2d 471, 474 (Alaska 1991).  “[I]n claims based on highly technical medical considerations, medical evidence is often necessary in order to make that connection.” Burgess Construction Co. v. Smallwood, 623 P.2d 316 (Alaska 1981).  In less complex cases, lay evidence may be sufficiently probative to establish causation. Veco, Inc. v. Wolfer, 693 P.2d at 871.  

The Alaska Supreme Court has held, “the text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers’ compensation statute.”  Meek v. Unocal Corp., 914 P.2d 1276, 1279 (Alaska 1996), (quoting Municipality of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991)). As noted above, a substantial aggravation of a pre-existing condition “imposes full liability on the employer at the time of the most recent injury that bears a causal relation to the disability.” Saling, 604 P.2d at 595, citing to 9 A. Larson, The Law of Worker’s Compensation, §95.12 (1997).  In Peek v. SKW/Clinton, 855 P.2d 415, 416 (Alaska 1993), the Court stated:


[T]wo determinations...must be made under this rule: “(1) whether employment...aggravated, accelerated, or combined with a pre-existing condition; and, if so, (2) whether the aggravation, acceleration or combination was a ‘legal cause’ of the disability, i.e., ‘a substantial factor in bringing about the harm.” (quoting Saling, 604 P.2d at 597, 598).

An aggravation, acceleration or combination is a substantial factor in the disability if a reasonable person would regard it as a cause and attach responsibility to it.  See, State v. Abbot, 498 P.2d 712, 727 (Alaska 1971).  If the employee’s evidence establishes the preliminary link, we presume his injury is compensable, and the burden of producing contrary evidence shifts to the employer.

We find the employee has raised the presumption he suffered a work-related injuries while working for the employer in 1998 and 1999.  We find the employee’s testimony regarding both incidents credible.  We find the employer had notice of the injuries for the 1998 injury through the knowledge of the employee’s supervisor (albeit his father) at the time of the employee’s accident.  We find the employer had notice of the 1999 injury when the employee told the employer’s office manager. 

We also find the employee raised the presumption that he needs additional medical care with his testimony and the opinions of Drs. Shurig, Craig, Peterson, Stinson, Smith, and to some extent, Marble.  In addition, we find the presumption is attached with the reports of Dr. Shurig, that the pain program would be most effective after an IDET procedure or surgery.  We find the parties’ doctors are essentially all in agreement that the employee should participate in a pain program;  the question is whether it should be accomplished before or after any surgery.  


In the second step, we must determine whether the employer has met its burden of producing contrary evidence. Municipality of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991).  To rebut the presumption, the employer must produce “substantial evidence” that either (1) provides an alternative explanation which, if accepted, would exclude work-related factors as a substantial cause of the disability; or (2) directly eliminates any reasonable possibility that the employment was a factor in the disability.  Grainger v. Alaska Workers’ Compensation Board, 805 P.2d 976, 977 (Alaska 1991). “Substantial evidence” is the amount of relevant evidence a reasonable mind might accept as adequate to support a conclusion.  Miller v. ITT Arctic Services, 577 P.2d 1044 (quoting Thornton v. Alaska Workmen’s Compensation Board, 411 P.2d 209, 210 (Alaska 1966).  Because the presumption shifts only the burden of production to the employer, and not the burden of proof, we examine the employer’s evidence in isolation. Veco, Inc. v. Wolfer at 869.  If the employer produces substantial evidence rebutting the presumption of compensability, the presumption drops out, and we move to the third step. Id. at 870.  We find the employer has rebutted the presumption that any pain program should be undertaken after any surgery with the reports of Drs. Marble, Smith, Craig, Peterson, and Stinson.  Further we find these physicians have affirmatively said that IDET performed before completion of a psychological pain program would be contra-indicated.  

The party with the burden of proving asserted facts by a preponderance of the evidence must “induce a belief in the mind of the triers of fact that the asserted facts are probably true.” Saxton v. Harris 395 P.2d 71, 72. (Alaska 1964).  A longstanding principle in Alaska workers’ compensation law is that inconclusive or doubtful medical testimony must be resolved in the employee’s favor. Land & Marine Rental Co. v. Rawls, 686 P.2d 1187, 1190 (Alaska 1984); Kessick v. Alyeska Pipeline Service Co., 617 P.2d 755, 758 (Alaska 1978).


In Weidner v. Hibdon, 989 P.2d 727, 733 (Alaska 1999), the Supreme Court stated:  “Choices between reasonable medical options and the risks entailed should be left to the patient and his or her physician.”  The Court continued, concluding:  “Because Hibdon presented credible, corroborated evidence from her treating physician that the treatment she sought was reasonable and necessary for her recovery, and the treatment fell within the realm of medically accepted options, she proved her claim  by a  preponderance of the evidence.”  Particularly in the first two years of an injury, the Board’s review of a claim for medical benefits is limited to a determination whether the treatment is reasonable and necessary.  


We discount Dr. Shurig’s opinion that IDET should precede any pain program for several reasons.  First, we find Dr. Shurig, in his deposition deferred his opinion regarding when a pain program should be undertaken to the psychological expert, Dr. Craig.  We find Dr. Craig feels that it is important that the employee undertake a psychological pain program, and wean himself off of the heavy doses of narcotic drugs prior to undertaking ANY invasive procedure.  We give great weight to his opinion, as he evaluated the employee at length, performing numerous psychological tests, and was on referral from the employee’s attending physician.  Next, we find that the surgeon who is recommending the IDET procedure, Dr. Peterson, also says the employee needs to complete a pain program, and would require additional EMG’s and MRI’s.  Last, Dr. Stinson, an expert in pain management, believes that IDET prior to completion of a pain program would be contra-indicated.  


Accordingly, we conclude, based on the vast preponderance of the evidence in conjunction with Dr. Shurig’s deferral to Dr. Craig’s opinion, that any proposed IDET or surgical intervention is NOT reasonable or necessary until the employee completes a psychological pain program.  We note that most of the physicians believe the employee also needs to detoxify prior to any successful invasive procedures are performed.  


The employee claims various past medical bills were not paid, but did not file an itemization.  The employee did file a copy of the Medicaid lien it seeks the employer reimburse Medicaid for at the April 24, 2002 hearing.  The employer has not had an opportunity to review these actual reports.  Our initial review of the lien indicates that several entries do not appear to be related to the employee’s back condition (for example dental work).  We will allow the employer an opportunity to review the compensability of these billings.  We reserve jurisdiction should continuing disputes arise regarding past or future medical bills.

Time-loss benefits.


We find the employee attached the presumption regarding his need for TTD with is testimony, and the testimony of Dr. Shurig that he believes the employee is not medically stable and may improve after surgery. The employer has rebutted the presumption with the opinions of Drs. Marble, James, and Smith that the employee was medically stable under the Act by October 25, 1999.  Furthermore, regardless of his opinion regarding medical stability, we find Dr. Shurig in fact rated the employee, which necessitates a finding of medical stability, in 1999.  


In Municipality of Anchorage v. Leigh, 823 P.2d 1241 (Alaska 1992), the Supreme Court upheld the constitutionality of AS 23.30.395(21) [then AS 23.30.265(21)], our “Medical Stability” definition statute, including specifically the “deterioration” section.  This statute provides:  


“Medical stability” means the date after which further objectively measurable improvement from the effects of the compensable injury is not reasonable expected to result from additional medical care or treatment, notwithstanding the possible need for additional medical care or the possibility of improvement or deterioration resulting from the passage of time;  medical stability shall be presumed in the absence of objectively measurable improvement for a period of 45 days;  this presumption may be rebutted by clear and convincing evidence.  


We find the employee has presented no objective evidence of medical improvement since 1999, let alone clear and convincing evidence.  We give less weight to Dr. Shurig’s testimony regarding medical stability.  He found the employee medically stable in December 1999, providing the employee with 10 and 27% ratings, which could not have been done in the absence of stability.  We find, based on the employee’s testimony, that he may have continued to deteriorate; we find deterioration has been contemplated by the Act and the Court’s decision in Leigh.  Accordingly, we conclude the preponderance of the evidence supports our finding that the employee was medically stable as of October, 1999.   As we have found the employee to be medically stable, no additional TTD is due.  Bouse v. Fireman’s Fund, 932 P.2d 222 (Alaska 1997).  Of course, should the employee elect to take advantage of the  psychological pain program pre-authorized herein, we would find TTD would be due during the course of the program.  

Transportation Costs.


8 AAC 45.082 requires an itemization of transportation costs if the employee seeks reimbursement for those costs.  The employee did not file an itemization of transportation costs.  Accordingly, his claim for these benefits is denied and dismissed.  

Attorney’s fees and Costs.  


We find the employee was only partially successful on his claims.  Nonetheless, we find some award of attorney’s fees is due.  We find the amount benefits awarded herein are partially contingent on the employee’s participation in a pain program.  Accordingly, we find we cannot ascertain the actual amount of benefits will result from the employee’s attorney’s representation, as required under 8 AAC 45.180(d)(2).  We reserve jurisdiction to award a reasonable attorney’s fee once we can ascertain the actual amount of those benefits.  


ORDER
1. The employee’s request for pre-authorization for IDET procedure is denied pending his participation in a psychological pain program.  

2. The employee’s request for additional TTD is denied pending his initiation of the pain program.

3. The employee’s request for travel reimbursement is denied. 

4. We reserve jurisdiction regarding medical costs/ reimbursements, and attorney’s fees and costs. 


Dated at Anchorage, Alaska this 20th of June, 2002.







ALASKA WORKERS' COMPENSATION BOARD







____________________________                                






Darryl Jacquot,






     Designated Chairman







____________________________                                






Phil Ulmer, Member







____________________________                                  






James Rhodes, Member

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of CHRIS D. CHUDNOFSKY employee / applicant; v. GUMLEY EXCAVATION INC.; employer; ALASKA NATIONAL INS. CO. / defendants; Case Nos. 199907675, 199828750; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 20th day of June, 2002.

                             

   _________________________________

      




   Shirley A. DeBose, Clerk
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