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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                             Juneau, Alaska 99802-5512

	JOSE BELTRAN, 

                                                   Employee, 

                                                            Respondent,

                                                   v. 

PENSKE AUTO CENTERS, INC.,

                                                  Employer,

                                                   and 

KEMPER INSURANCE COMPANY,

                                                  Insurer,

                                                            Petitioners.
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	        INTERLOCUTORY

          DECISION AND ORDER

        AWCB Case No.  200114131

        AWCB Decision No. 02-0113

         Filed with AWCB Anchorage, Alaska

         June 20, 2002



On June 12, 2002, in Anchorage, Alaska, we heard the employer’s petition for a second independent medical evaluation (SIME).  Attorney Tim MacMillan represented the employee.  Attorney Joseph Cooper represented the employer.  We heard this matter with a two-member panel, a quorum under AS 23.30.005(f).  We closed the record at the conclusion of the hearing.

ISSUE


Shall we order a second independent medical evaluation?

SUMMARY OF THE EVIDENCE


The employee claims he injured his groin area on May 3, 2001, while working for the employer.  He was lifting a large tire when he experienced sudden pain in his groin area, along with numbing and sharp pains in his left leg. (Employee’s 12/26/01 Workers’ Compensation Claim).  The employee saw Donald Hudson, D.O., at Alaska Regional Hospital on May 6, 2001 complaining of groin pain.  He was diagnosed with left-sided epididymitis and prescribed Vibramycin, Prednisone, and Vicodin.  (Dr. Hudson’s 5/6/01 Report).


The employee was seen by Andre Godet, M.D., of Alaska Southcentral Urology Specialists on May 24, 2001.  Dr. Godet’s impression was category 3B prostatitis and mild left epididymitis.  He encouraged the employee to use a scrotal support, and recommended no lifting over five pounds and no repeated squatting for two weeks.  (Dr. Godet’s 5/24/01 Report).      The employee returned to Dr. Godet on June 4, 2001, complaining of increased discomfort in his left leg and foot.  Dr. Godet’s diagnosed the employee with left orchialgia, idiopathic, and left leg pain and weakness due to a possible disc herniation.  He referred the employee to an orthopedic surgeon for further evaluation.  (Dr. Godet’s 6/4/01 Report).   


On May 10, 2000 the employee was seen by Robert Fu, M.D. (Locum Tenens for Larry Levine, M.D.), per Dr. Godet’s referral on June 14, 2001.  The employee’s main complaint at that time was pain in his left scrotal area.  Dr. Fu’s impression was left scrotal pain.  He could not pinpoint clinical findings for a back problem, disc problem, or a specific neuropathy.  Dr. Fu requested a x-ray be obtained and recommended the employee be scheduled for electrodiagnostic testing post-x-ray to look at the etiologic cause of his pain.  He scheduled the employee for a follow-up appointment with Dr. Levine.  (Dr. Fu’s 6/14/01 letter to Dr. Godet).


The employee’s back was x-rayed on June 19, 2001.  George Ladyman, M.D., reviewed the x-ray, finding minimal osteoarthritic lipping and spurring of the L4-5 on the anterior margins.  (6/19/01 x-ray report).  Dr. Levine reviewed Dr. Fu’s report and the employee’s lumbar spine x-ray on July 2, 2001, and concurred with Dr. Fu’s recommendation that the employee undergo electrodiagnostic testing.  (Dr. Levine’s 7/2/01 chart notes).  Dr. Levine examined the employee on July 30, 2001.  The employee complained of ongoing testicular pain, on his left side from his back all the way down to his calf region, with some weakness in his leg.  Dr. Levine reviewed the electrodiagnostic studies and found them to be normal.  He requested an MRI of the lumbosacral spine be obtained.  (Dr. Levine 7/30/01 Chart Notes). 


The employee completed an MRI on August 16, 2001.  Harold Cable, M.D., interpreted the MRI, finding disc degeneration at the L4 and L5 with a small central subligamentous herniation at L4-5.  (8/16/01 MRI results).


Francine Pulver, M.D. (Locum Tenens for Dr. Levine), examined the employee on September 10, 2001.  Dr. Pulver reviewed the MRI and noted the employee was still experiencing back pain with radicular symptoms into his left lower limb and perineal pain.   She noted the subligamentous herniation at the L4-L5 may be contributing to the employee’s back and leg pain, but she could not attribute his perineal pain with his disc abnormality.  She prescribed Vioxx and recommended physical therapy to improve the low back pain and radicular symptoms.  She was unable to explain the cause of the employee’s perineal pain.  (Dr. Pulver 9/10/01 chart notes). 


At the request of the employer, the employee was evaluated by Lynne Bell, M.D., on September 28, 2001.  Dr. Bell opined the employee’s left scrotal symptoms were not related to any impingement of lumbosacral nerve roots.  She did not recommend any specific treatment for the employee’s low back and left leg symptoms as she found they were not in any way related to the employee’s reported work injury.  Regarding the employee’s groin symptoms, Dr. Bell recommended the employee get another opinion from a surgeon who performs hernia surgery to definitively rule out any internal derangement to the inguinal ring.  She found the employee’s condition, related to the lifting incident at work, would at most have been a groin strain.  She found no evidence the employee suffered any lumbar strain, disc herniation, or radiculopathy related to that injury.  Finally, it was Dr. Bell’s opinion that the employee was not restricted from working due to any condition of his lumbar spine, although she would defer to a general surgeon to rule out any internal derangement of the inguinal ring that would prevent the employee from heavy lifting.   Dr. Bell determined the employee was medically stable and had no permanent impairment related to his low back condition.  (Dr. Bell’s 9/28/01 Report). 


The employee was referred to Ashok Rai, M.D., at Alaska Regional Hospital on October 22, 2001, for evaluation.  The evaluation did not reveal a definite hernia, but there were areas of extreme discomfort and tenderness in both inguinal regions.  A CT scan of the pelvis was also obtained to check for evidence of a hernia, with negative findings.  Dr. Rai then discussed the possibility of undergoing a diagnostic laparoscopy to see if there is any evidence of a pelvic hernia with the employee, and the employee consented to the procedure.  The procedure was performed on November 9, 2001.  (Dr. Rai’s 11/9/01 Report).  


The surgery revealed a small right indirect inguinal hernia and an incarcerated left femoral hernia.  Both were repaired.  (Dr. Rai’s 11/9/01 Surgery Report).  The employee did not experience relief after his surgery.  He reported to the emergency room at Alaska Regional Hospital complaining of groin and left leg pain on January 3, 2002, and to the emergency room at Providence Alaska Medical Center complaining of left leg pain and swollen testicles on January 8, 2002.  Dr. Rai then referred him to Gregory Polston, M.D., at Alaska Regional Hospital on January 9, 2002.


Dr. Polston’s impression was discogenic low back pain with a possible annular tear.  He recommended a hip injection to determine if there is a chondral defect or labrale tear.  He discussed the possibility of a steroid injection followed by discography, annuloplasty, physical therapy, and referral to a pain psychologist.  (Dr. Polston’s 1/9/02 Report).  The employee underwent a hip injection on January 10, 2002.  The employee had relief from his pain for approximately four hours before his low back and groin pain returned. (Dr. Polston’s 1/15/02 Report).  The employee then received arcuate ligament injections on January 21, 2002, which provided him no pain relief.  (Dr. Polston’s 1/21/02 Operative Note; 1/30/02 Progress Note).  After examining the employee on January 30, 2002, Dr. Polston recommended an epidural steroid injection.


A lumbar epidural steroid injection was performed on January 31, 2002.  The employee was examined by Dr. Polston again on February 13, 2002.  The employee stated he had two to three hours of relief from the steroid injection, and that his pain continued to be greatest in his groin and not his back.  Dr. Polston recommended the employee work with his pain therapist for two weeks to see if they can better localize the source of the pain.  (Dr. Polston 2/13/02 Progress Note).  


The employee was seen by Dr. Polston for a follow-up appointment on March 5, 2002.  At that time the employee stated his primary pain was in his back, and that it radiates toward his hip and into his left leg.  He also continued to have pain that radiates into his groin.  Dr. Polston recommended a discography to determine what may be causing the employee’s pain.  (Dr. Polston’s 3/5/02 Progress Note).  A discography was performed on March 21, 2002.  Dr. Polston found evidence of annular tears and recommended another discography be completed on the L4-L5 and L5-S1 levels.  (Dr. Polston 4/16/02 Progress Note).  On May 1, 2002, Dr. Polston saw the employee for follow-up and they discussed the employee receiving IDET.  


At the request of the employer, Dr. Bell evaluated the employee for a second time on May 4, 2002.  The employee told Dr. Bell his overall symptoms are much worse than they were the previous year.  He stated his most severe pain is in his testicles, and that it extends into his low back.  Dr. Bell noted that although the employee claims all of his symptoms began at the same time, the employee initially only complained of left inguinal and testicular pain, with complaints of lumbar and left lower extremity pain beginning at a later time.   It is her opinion the employee suffered a simple groin strain or very mild incarcerated femoral hernia related to the original work event which was treated surgically.  Dr. Bell also stated she believed the employee’s current condition is not related to his original lifting incident.  She would not recommend any additional treatment, reiterated her opinion that the employee has reached medical stability with respect to his industrial injury, and has not suffered any permanent partial impairment as a result of his injury.  (Dr. Bell’s 5/4/02 Report).


The employer argued that the Board should order an SIME because there is a significant dispute between the employee’s current treating physician, Dr. Gregory Polston and the employer’s medical evaluator, Dr. Lynne Bell, regarding causation, treatment, functional capacity, and medical stability. The employer claimed the main dispute was causation because the employee initially complained only of groin and testicular pain, but later began complaining of pain in his back.  The employer also argued this was a complicated dispute, and that an SIME would assist the Board in deciding this case. 


The employee argued there is not a clear dispute between the physicians, because there is no clear opinion by any of the employee’s treating physicians regarding the cause of the employee’s injury.
 Additionally, the employee was concerned about the time it would take to have an SIME completed because he would be without treatment and income during that time.  He argued his desire to have a quick resolution of his case and proceed to hearing should be taken into account by the Board when the Board determines whether to order an SIME.  

FINDINGS OF FACT AND CONCLUSIONS OF LAW


The employer has requested we order an SIME because there are a number of medical disputes in this case.   AS 23.30.095(k) provides, in pertinent part:


In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee's attending physician and the employer's independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board.  The cost of an examination and medical report shall be paid by the employer.  The report of an independent medical examiner shall be furnished to the board and to the parties within 14 days after the examination is concluded.


We first consider the criteria under which we review requests for SIME evaluations under AS 23.30.095(k), specifically:

1. Is there a medical dispute between the employee’s attending 

physician and the EIME physician;

2. Is the dispute significant; and

3. Would an SIME physician’s opinion assist the Board in resolving the dispute?


We find the opinions of Dr. Polston and those of the employer’s medical examiner, Dr. Bell, are in dispute regarding functional capacity, medical stability, and the reasonableness and necessity of continued medical treatment regarding the employee’s groin and back injuries.  We find that these disputes are significant and an SIME would assist the Board in resolving the dispute.  We will exercise our discretion under AS 23.30.095(k) to order an SIME on these disputed issues.  See also, 8 AAC 45.090(b).


We note the parties dispute the causation of the employee’s back injury.  However, it is unclear to us if the physicians’ opinions are in dispute regarding this injury.  Dr. Bell believes the employee had some type of a groin strain and possibly a hernia related to the lifting incident of May 3, 2001.  Dr. Bell does not think the employee’s current back problems are related to his original work related groin injury.  On the other hand, Dr. Polston has never specifically stated whether he believes the employee’s back condition is related to the employee’s initial groin injury.


AS 23.30.110(g) grants the Board the authority to order an employee to attend an examination with a physician of the Board’s choice.  It states in part, “an injured employee claiming or entitled to compensation shall submit to the physical examination by a duly qualified physician which the board may require.”


We believe the Board would be assisted by having the employee examined by a physician regarding the causation, functional capacity, medical stability, and the reasonableness and necessity of continued medical treatment of the employee’s groin and back injuries.  We will therefore exercise our discretion to have the employee examined concerning these issues by our SIME physician.


An SIME must be performed by a physician on our list, unless we find the physicians on our list are not impartial.  8 AAC 45.095(f).  We find a medical doctor with a specialty in neurology is best suited to perform the SIME and AS 23.30.110(g) evaluation.  Jonathan S. Schleimer, M.D., is a physician on our list who specializes in neurology.  According to our records, Dr. Schleimer has not treated the employee.  We therefore choose Dr. Schleimer, pending his acceptance, to perform the SIME and .110(g) evaluation, provided no subsequent conflicts are discovered. 


We recognize the employee’s concern about the time it takes to obtain an SIME, however we feel if an SIME were not ordered at this time, there is a high probability one would be ordered as this case progressed.  Therefore, we have determined it is appropriate to get the SIME completed at this time, rather than risk delaying the employee’s case in the future.   However, during the hearing the parties stated they would agree to file medical reports expeditiously so the progress would not take as long.  Therefore, we have reduced the period of time for submitting questions for the SIME from 20 days to 10 days.  We have also shortened the period of time for the employer to provide the employee with all medical records in it’s possession from 20 days to 10 days, and then in turn, the employee’s time for providing copies of all medical records to the Board from 30 days to 20 days.  The deadlines for other filings have been shortened as well.  Refer to the order below for specific time periods.  The parties may complete all of the requirements below before the time periods specified if practicable.


ORDER

1.
An SIME shall be conducted by Dr. Jonathan S. Schleimer regarding the work-relatedness and causation of the employee's groin and back conditions, functional capacity, medical stability, and the reasonableness and necessity of continued medical treatment. 


2.
The parties shall proceed under 8 AAC 45.092(h) as follows:



A.
All filings regarding the SIME shall be directed to Workers' Compensation Officer Joireen Cohen’s attention.  Each party may submit up to five questions within 10 days from the date of this decision.  These questions may be used in the letter to the SIME physician.  The questions should relate to the issues currently in dispute under AS 23.30.095(k), listed in number 1 above.


If subsequent medical disputes arise prior to our contact with the SIME physician, the parties may request we address the additional issues.  However, the parties must agree on these additional issues.  The parties must list the additional medical dispute and specify the supporting medical opinion (including report date, page, and author).  The parties must file the supporting medical reports, regardless of previous reports in the record.  We will then consider whether to include these issues. 



B.
The employer shall prepare two copies of all medical records in its possession, put the copies in chronological order by date of treatment, with the oldest records on top, number the pages consecutively, put the copies in two binders, and serve the binders upon the employee with an affidavit verifying the binders contain copies of all the medical records in the employer's possession regarding the employee.  This must also be done within 10 days from the date of this decision.  




C.
The employee shall review the binders.  If the binders are complete, the employee shall file the binders with us within 20 days from the date of this decision together with an affidavit stating the binders contain copies of all the medical records in the employee's possession.  If the binders are incomplete, the employee shall prepare three copies of the medical records, missing from the first set of binders.  The employee shall place each set of copies in a separate binder as described above.  The employee shall file two of the supplemental binders with us, the two sets of binders prepared by the employer, and an affidavit verifying the completeness of the medical records.  The employee shall serve the third supplemental binder upon the employer, together with an affidavit stating it is identical to the binders filed with us.  The employee shall serve the employer and file the binders within 20 days from the date of this decision.



D.
If either party receives additional medical records or doctors' depositions after the binders have been prepared and filed with us, the party shall prepare three supplemental binders as described above with copies of the additional records and depositions.  The party must file two of the supplemental binders with us within seven days after receiving the records or depositions.  The party must serve one supplemental binder on the opposing party, together with an affidavit stating it is identical to the binders filed with us, within seven days after receipt. 



E.
The parties shall specifically identify the film studies which have been done, and which films the employee will hand carry to the SIME.  The employee shall prepare the list, and serve it on the employer within 20 days from the date of this decision.  The employer shall review the list for completeness.  The employer shall file the list with us within 30 days from the date of this decision.



F.
Other than the film studies which the employee hand carries to the SIME and the employee’s conversation with the SIME physician or the physician’s office about the examination, neither party shall contact the SIME physician, the physician’s office, or give the SIME physician anything else, until the SIME physician has submitted the SIME report to us. 



G.
If the employee finds it necessary to cancel or change the SIME appointment date or time, the employee shall immediately contact Workers' Compensation Officer Joireen Cohen and the physician’s office.





Dated at Anchorage, Alaska this  20th day of June 2002.





ALASKA WORKERS' COMPENSATION BOARD







____________________________                                






Suzanne Sumner, 






     
Designated Chairperson







____________________________                                






S.T. Hagedorn, Member

RECONSIDERATION


A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of JOSE BELTRAN employee/respondent; v. PENSKE AUTO CENTERS, employer; KEMPER INSURANCE COMPANY, insurer/petitioners; Case No. 200114131; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 20th day of June 2002.


                             

   _________________________________

      




    Shirley A. DeBose, Clerk
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� Deal v. Municipality of Anchorage (ATU), AWCB Interlocutory Decision No. 97-0165 at 3 (July 23, 1997).  See also, Schmidt v. Beeson Plumbing and Heating, AWCB Decision No. 91-0128 (May 2, 1991).
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