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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	DOROTHY A. BISHOP, 

                                                   Employee, 

                                                            Respondant 

                                                   v. 

HOLLAND AMERICAN LINE N.V.,

                                                  Employer,

                                                   and 

HOLLAND AMERICAN LINE -

WESTOURS, INC.,

                                                  Insurer,

                                                              Petitioner.
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)
	          INTERLOCUTORY

        DECISION AND ORDER

        AWCB Case No.  199928311
        AWCB Decision No. 02-0114 

         Filed with AWCB Anchorage, Alaska

         on June 20, 2002

	
	
	


We heard the employer’s petition for review of the Reemployment Benefits Administrator Designee’s determination of eligibility for benefits on May 8, 2002.  Attorney Shelby Davison represents the employer.  The employee, who represents herself, attended the hearing in person.  During the hearing, the employee advised the Board she traveled to Anchorage from her current home in Oregon to attend the hearing.

After the hearing, the employee inquired about payment of her airfare to attend the hearing.  The Chairman advised her to submit documentation to the Board and Ms. Davison. We received such documentation on June 6, 2002.  The employee’s cover letter indicates it was also copied to Ms. Davison.  We left the record open for ten days to allow Ms. Davison’s response.  We closed the record on June 18, 2002, the day the Board next met.  

For the reasons outlined below, we remand this case to the RBA Designee for further investigation and findings.  Consequently, we will not decide the travel reimbursement question until a determination (on remand) regarding the employee’s eligibility for retraining benefits is rendered by the RBA Designee.


ISSUE

Did the RBA Designee abuse her discretion, by making a mistake of fact, when she found the employer had not offered alternative employment in accordance with AS 23.30.041(f)?


SUMMARY OF THE EVIDENCE
From 1996 until 2000, the employee worked for the employer during the summer tourist season (about five months) as a railroad car manager.  The position is light duty, but requires almost constant standing and walking.  At the hearing, and based on evidence in the written record, the employee worked 12-14 hour days, six days per week.  Because of her overtime earnings, the employee made sufficient income to support herself.  

The employee experienced right knee pain at the conclusion of the 1999 season.  The employee sought medical treatment on two occasions for right knee pain at “Urgent Care.”  The employee testified she worked a few “odd jobs” during the winter.  The employee returned to work with the employer for the summer 2000 season.  

On August 25, 2000, the employee filed a notice of injury.  The employer’s safety manager completed the employer’s portion of the report and stated:  “Dorothy was not sure if [the] injury was work related in 1999, her physician thinks it is.”  The employee has not returned to work for the employer.  

On January 5, 2001, Lawrence Wickler, D.O., evaluated the employee’s knee.  He thought she was suffering from a variety of chronic conditions which were probably aggravated by the employee’s work.  Dr. Wickler recommended an MRI to determine the need for surgery.  

On February 3, 2001, Ilmar Soot, M.D., evaluated the employee at the employer’s request.  Dr. Soot related her knee problems to her work activities and recommended surgery to repair a suspected torn meniscus. 

On March 12, 2001 Dr. Wickler performed surgery on her knee.  Physical therapy was pursued in Oregon, where the employee moved about 4 days after her surgery, and now resides.  On September 7, 2001, Dr. Wickler predicted the employee would not be able to return to work as a rail car manager.  The employee is currently under the care of Scott Grewe, M.D., in Oregon.

From May 2001 to the present, the employee has worked part-time (about 15 hours per week) for Crossroads Linen Rentals in Salem, Oregon.  The employee testified her job is actually a retail clerk, not a “laundry operator/mangle tender” as incorrectly reported by the reemployment specialist assigned to conduct the eligibility evaluation, Linda Volz.  (Eligibility report to the RBA dated December 10, 2001).  On December 27, 2001, RBA Designee Andrew directed Ms. Volz to supplement her report.  As is relevant to the issue on review, the RBA Designee stated:

Ms. Bishop received training from SST Travel School in 1995 which is within the 10 years prior to her injury.  You must perform a labor market survey to document whether or not the skills learned at the travel school make her employable in a travel related occupation.  You also need to contract the employer at the time of injury and ask if they have any alternative employment that they can offer,. . . . 

As indicated below, Ms. Volz contacted the employer.  The employer offered the employee a job as a reservation agent.  Ms. Volz prepared a Job Analysis (Volz-JA).  She did not provide it to the employer for review.  Ms. Volz sent the JA to Dr. Grewe, who approved the employee’s return to work as a reservation agent.  

Relying on Ms. Volz’ reports, the RBA Designee determined the employee was eligible for reemployment benefits.  On March 7, 2001. the employer timely requested reconsideration, asserting the employer had offered a job which met the qualifications of AS.23.30.041(f)(1).

With its request for reconsideration, the employer attached copies of the offer and the company’s in-house job description.  At hearing, the evidence showed these were copies of the same documents the employer had provided to Ms. Volz in January 2002.

In her April 4, 2002 decision on reconsideration, the RBA Designee found the employee again eligible for benefits.  Her decision states, in pertinent part:

It is my opinion that the job originally offered and described in the job analysis performed by Ms. Volz is no longer available as described in that job analysis.  It does not match the employer’s job description for reservation agent mentioned in the employer’s March 7th letter.  That letter refers to the offered job as being non-modified which would appear to be the position as described by the employer’s company job description.  The job offered through Ms. Volz and described in job analysis differs from the employer’s company job description.  A job analysis performed by the rehabilitation specialist must be reviewed by the physician; a company job description and/or DOT title and description are not be applied for the alternative employment offer.

The two letters from the employer regarding the alternative employment job offer present conflicting information, another reason to feel that the original offer of alternative employment is no longer valid.  It is my opinion that the employer is unable to offer alternative employment per AS 23.30.041(f)(1) within a reasonable time frame and within the parameters of the eligibility evaluation.  The first offer was amended by information submitted with the request for reconsideration and negated the first offer of alternative employment.

The employer timely petitioned for review of the RBA Designee’s finding that the employer had not offered the employee an alternative job.  At hearing, the employer presented two witnesses in support of its position the employee should not have been found eligible for reemployment benefits.  

The employer’s Director of Training & Safety, James Colwell, testified by telephone from Seattle, Washington.  He authenticated the written offer of employment dated January 22, 2002 for the sedentary position of reservation agent.  The offer stated the employee would be paid at her date of injury hourly wage of $9.00 for 40 hours per week.  (Exhibit 1 Employer’s Hearing Brief).  The offer was accompanied by a job description entitled “Gray Line of Alaska, A Division of Holland American Line-Westours:  Reservation Agent; Full Time Seasonal Position” (Exhibit 2 Employer’s Hearing Brief).  Both documents were sent to Ms. Volz in response to her inquiry about alternative employment (as directed by the RBA Designee).

On March 6, 2002, Mr. Colwell authored another letter to Ms. Volz in response to her assumption (based on the JA she had prepared without his review) that the position offered was for “modified” work as a reservation agent.  Specifically, he said the position of “reservation agent” that was offered to the employee in his January correspondence to Ms. Volz inquiry was not a modified job. 

Mr. Colwell also testified that he assisted Carol Jacobsen with the preparation of a JA for reservation agent as it is performed in the usual course of Holland America’s business.  Finally, Mr. Colwell testified that the original offer of employment has never been revoked, and continues to remain open.  

Carol Jacobsen, R.N., owner of Northern Rehabilitation Services, Inc., also testified on behalf of the employer.  She appeared in person at the hearing.  Ms. Jacobsen testified she was hired in February 2002, to perform an independent analysis of the employee’s reemployment options, to include review of the documents prepared by Ms. Volz.


Ms. Jacobsen said she thought the source of confusion about whether the employer’s January 2002 offer of employment had been modified arose from the format Ms. Volz used to prepare the JA.  Ms. Jacobsen directed our attention to the fact that Ms. Volz’ JA format has an optional block about whether the position can be modified, not whether it actually has been modified.  

Ms. Jacobsen also performed an on-site job analysis (Jacobsen-JA) and labor market survey.  The Jacobsen-JA was submitted to, and approved by, Mr. Colwell on May 2, 2002.  Ms. Jacobsen’s labor market survey indicates there are a significant number of full-time seasonal positions available for reservation agents.  Finally, Ms. Jacobsen testified that Ms. Bishop’s travel agent training (at SST Travel School)
 in combination with her five years of seasonal railroad car management work, and the prospective reservation agent experience would qualify her to perform and compete in the labor market generally as a reservation agent. 


The employer argues the RBA abused her discretion by finding that an appropriate job offer was withdrawn, a mistake of fact.  The employer asks that the claim be remanded to have findings consistent with the evidence entered, and the employee be determined ineligible for reemployment benefits. 


Ms. Bishop testified on her own behalf at the hearing.  We summarize her testimony and arguments as follows.   Ms. Bishop said her knee began to hurt near the end of the 1999 summer season.  She returned to Holland in the summer of 2000.  During this time, Ms. Bishop said her knee continued to get worse.  Finally, in August she filed a notice of injury.

Ms. Bishop also expressed frustration about the eligibility process.  She asks that the job offered by the employer not bar her claim for reemployment benefits, because she has no intention of relocating to Alaska, and so advised Ms. Volz.  Finally, Ms. Bishop argued that the job offered would not compensate her to the same degree her date of injury job did, because it does not provide overtime.  

Given the nature of her work injury was sustained over the course of two years, either 8 AAC 45.490(1) or (2) applies for determining her gross hourly wage.  We find the target remunerative wage for analysis under AS 23.30.041(f)(1) has not yet been calculated and compared to the employer’s offer of employment.  Hence, we also find it is appropriate to remand this issue to the RBA Designee for investigation and findings as well.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

Standard of Review
     The board shall uphold the decision of the RBA, or his Designee, unless evidence is submitted supporting an allegation of abuse of his discretion. AS 23.30.041(o).  A decision which is arbitrary, capricious, manifestly unreasonable, or stems from an improper motive is an abuse of discretion.   Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985).  An abuse of discretion also exists when the reviewing court is left with the definite and firm conviction on the whole record that there has made a mistake.  Brown v. State, 563 P.2d 275, 279 (Alaska 1977).  Finally, misapplication of controlling law is an abuse of discretion.  Binder v. Fairbanks Historical Preservation Foundation, 880 P.2d 117 (Alaska 1994).


Furthermore, the Administrative Procedure Act, AS 44.62.570, provides another definition to be used by the courts in considering appeals of administrative agency decisions.  It contains a reference to the “substantial evidence” standard:  

Abuse of discretion is established if the agency has not proceeded in the manner required by law, the order or decision is not supported by the findings, or the findings are not supported by the evidence . . . .  If it is claimed that the findings are not supported by the evidence, abuse of discretion is established if the court determines that the findings are not supported by (1) the weight of the evidence; or (2) substantial evidence in the light of the whole record.  


On appeal, our decisions reviewing the RBA's determinations are subject to reversal under the abuse of discretion standard set forth in AS 44.62.570, which incorporates the substantial evidence test.  Yahara v. Construction & Rigging, Inc., 851 P.2d 69 (Alaska 1993).  Concern with meeting that standard on appeal leads us to apply a substantial evidence standard in our review of an RBA determination. 


Applying a substantial evidence standard, a “[reviewer] may not reweigh the evidence or draw its own inferences from the evidence.  If, in light of the record as a whole, there is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion, then the order . . . must be upheld.”  Miller v. ITT Arctic Services, 577 P.2d 1044, 1049 (Alaska 1978) (footnotes omitted).  If, in light of all the evidence, the Board finds the RBA's decision is not supported by substantial evidence, it must conclude the RBA abused his discretion, and remand the matter for reexamination of the evidence and necessary action.


Law to Be Applied
     AS 23.30.041(e) states:


An employee shall be eligible for benefits under this section upon the employee’s written request and by having a physician predict that the employee will have permanent physical capacities that are less then the physical demands of the employee’s job as described in the 1993 edition of the United States Department of Labor’s “Selected Characteristics of Occupations Defined in the Revised Dictionary of Occupational Titles for (1) the employee’s job at the time of injury; or (2) other jobs that exist in the labor market that the employee has held or received training for within 10 years before the injury or that the employee has held following the injury for a period long enough to obtain the skills to compete in the labor market, . . . .

     However, even if an employee meets the criteria in subsection (e), AS 23.30.041(f)(1)provides:


An employee is not eligible for reemployment benefits if the employer offers employment within the employee’s predicted post-injury physical capacities at a wage equivalent to at least the state minimum wage under AS 23.10.065 or 75 percent of the worker’s gross hourly wages at the time of injury, whichever is greater, and the employment prepares the employee to be employable in other jobs that exist in the labor market.

     We find there was understandable confusion over the employer’s offer.  In fact, based on our review of the Volz-JA, it seems to be a hybrid of the Holland job description, a SCODDOT description, and the employee’s physical capacities evaluation (PCE).  Nevertheless, based on Mr. Colwell’s testimony at hearing, which corroborated his January and March 2002 correspondence, we find the employer made only one offer of employment, as described by Jacobsen JA, which was never revoked or modified.  Consequently, we find the RBA Designee made a mistake of fact.  We reverse her on this finding alone, and remand for further findings.


We request the RBA Designee conduct further investigation, and make further findings about the offer.  Specifically, we ask the RBA Designee to decide whether the job offered (Jacobsen-JA) is within the employee’s physical capacities, and whether it pays a sufficient gross hourly wage (GHW) to qualify as an offer which would render the employee ineligible for retraining benefits.  


The employee’s date of injury is critical to a determination of the method for calculating her GHW for purposes of Section 41.  According to our implementing regulation, 8 AAC 45.490, if the Board finds the employee’s injury occurred before July 1, 2000, then her GHW is the actual hourly wage she earned, exclusive of her overtime.  If her injury occurred after July 1, 2000, then her GHW will be calculated to include the overtime she worked.  Whether the employer’s offer includes a wage which is sufficient to qualify under AS 23.30.041(f) is critical to a determination of her entitlement to benefits.  Therefore, we are also remanding to the RBA Designee for a determination of the employee’s entitlement under either scenario.


ORDER

Based on our review of the record as a whole, we find the Reemployment Benefits Administrator Designee abused her discretion when she found the employer modified or withdrew its offer of employment.  Therefore, we reverse as to this finding of fact, and remand for further action in accordance with this decision.


Dated at Anchorage, Alaska this 20th day of June 2002.





ALASKA WORKERS' COMPENSATION BOARD





_______________________________________                                




RHONDA REINHOLD, Designated Chairperson





_______________________________________                                




HARRIET LAWLOR, Member





________________________________________                                  




ROBIN WARD, Member

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of DOROTHY A. BISHOP employee / Respondant; v. HOLLAND AMERICAN LINE N.V., employer; HOLLAND AMERICA LINE - WESTOURS, INC., insurer / Petitioners; Case No. 199928311; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 20th day of June 2002.

                             

   _________________________________

      





   Shirley A. DeBose, Clerk
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� Ms. Jacobsen testified she is familiar with the SST Travel curriculum based on her experience preparing plans for other injured workers in the past.
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