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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	STUART A. REDER, 

                                                   Employee, 

                                                            Applicant,

                                                   v. 

VIRGINIA COMPUTER CO.,

                                                  Employer,

                                                   and 

ST. PAUL FIRE & MARINE INS. CO.,

                                                  Insurer,

                                                            Defendant.
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)
	          FINAL

          DECISION AND ORDER

        AWCB Case No.  199029443
        AWCB Decision No.  02-0118

         Filed with AWCB Anchorage, Alaska

         on June 28, 2002



We heard this matter at Anchorage, Alaska on May 29, 2002.  Attorney William Soule represented the employee.  Attorney Allan Tesche represented the employer.  We proceeded as a two-member panel, which constitutes a quorum.  AS 23.320.005(f).  We closed the record at the hearing’s conclusion.  


ISSUE

Attorney’s fees and costs, if any. 


SUMMARY OF THE EVIDENCE

We incorporate by reference the facts as detailed in our prior decision and order, Reder v. Virginia Computer Co., AWCB Decision No. 01-0032 (February 21, 2001) (Reder I). The employee is presently receiving permanent total disability (PTD) benefits due to an overuse injury to his arm/ hand.  At the urging of the employee’s attending physician, the employer agreed to provide the employee with a voice activated computer system so the employee could communicate with friends and family via the internet with e-mail and letters.  


On May 11, 2000, the employee, through counsel, filed a claim seeking the computer system.  This matter went to hearing on January 24, 2001.  In our decision in Reder I, we approved the stipulation regarding provision of the computer system.  We also denied the employee’s request for a penalty and interest, and we noted that future upgrades were not included.  Because we found that the employee only prevailed on 50% of his claim, we reduced his request for attorney’s fees by half.  Specifically, we ordered:  


We find the employee prevailed 50% of his claim, and will reduce the attorney's fees accordingly.  We conclude the employer shall pay the employee a reasonable attorney fee of $2,432.50 ($4,865.00 X .50 = $2,432.50).  We find the costs claimed, postage and photocopies in the amount of $42.95 are reasonable and award those costs in their entirety.  The employer shall pay a total of $2,475.45 for attorney's fees and costs. 


The employee appealed our decision to the Superior Court.  The Superior Court reversed and remanded our determinations regarding the penalty and interest in its March 15, 2002 decision.  (See, Reder v. Virginia Computer Co., 3AN 01-05856 (March 15, 2002 Alaska Super.)).  Regarding our “ruling” on future upgrades, the Superior Court held that this issue was “not currently ripe and should only be addressed when and if Reder requests VCC to upgrade his home computer system.”  Regarding our award of 50% of the attorney’s fees requested, the court concluded:


[T]he reasoning relied on by the Board in its award of attorney’s fees is now inaccurate due to this court’s finding that Reder should be granted a penalty and interest.


Therefore, as the grounds upon which the Board awarded Reder only half of his attorney’s fees are no longer present, this issue is remanded back to the Board for reconsideration, to allow the Board to account for this court’s decision that Reder should be awarded a penalty and interest.


The next business day, Monday, March 18, 2002, counsel for the employee filed a workers’ compensation claim which amended the May 11, 2000 claim.  The following reason was stated for filing the claim:


The Superior Court on 3/15/02 reversed the board’s decision in this case and remanded the case specifically on the issue of attorney’s fees.  Claimant requests an order from the board giving him the previously claimed 25% penalty on the value of the computer system previously awarded, interest on the value of that computer system, and an award of the other 50% of attorney’s fees the board improperly reduced.  Claimant also seeks an award of additional attorney’s fees and costs for bringing the matter back before the board.  


On Friday, March 29, 2002, the employer issued two checks, $42.95 referencing “Reder, Stuart, Litigation Costs” and a second for $2,432.50 referencing “Reder, Stuart, Atty Fees.”  In addition, the employer paid the employee’s penalty and interest ordered by the Superior Court.  On Monday, April 1, the employer filed an answer (and controversion) stating it had earlier paid 2,475.45 to the employee’s counsel.  The Answer denied it owed for any fees in excess of $2,475.45.  


In a letter dated April 25, 2002, Mr. Soule wrote to Mr. Tesche: 


Enclosed is my affidavit of fees and costs incurred since 3/18/02 on this case.  Obviously, these fees and costs are subject to change if I have to do a brief and appear at a hearing.  Nevertheless, if your client is willing to pay these fees and costs we can consider the matter done, and submit a stipulation to the board for approval of the recently paid fees and these fees.  Thank you for your prompt response.  


The employer argues that the March 18, 2002 claim that the employee rushed to the Board was not necessary as the employee had a live claim for fees which was filed in 2000 and ruled on by the Board in 2001 (and ultimately reversed by the Superior Court).  The remanded attorney’s fee issue was easily calculated at $2,432.50, the amount reduced in Reder I.  The employer asserts that all fees were paid timely and without resistance on March 29, 2002, fourteen days after the Superior Court remand.  


The employee argues the Superior Court did not award any particular amount of fees in its remand.  Furthermore, due to the difficulty and delay in procuring the computer system, the employee expected delay receiving his fees, and penalty and interest.  The employer conceded and paid the amounts voluntarily, however, attorney’s fees are paid in voluntary concessions under Childs v. Copper Valley Electric, 860 P.2d 1184 (Alaska 1993).  The employee argues he had an affirmative duty to file the claim to bring the remanded issues back before the Board.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.260(1) requires the board to approve all awards of attorney’s fees.  8 AAC 45.180(b) provides:

A fee under AS 23.30.145(a) will only be awarded to an attorney licensed to practice law in this or another state. An attorney seeking a fee from an employer for services performed on behalf of an applicant must apply to the board for approval of the fee; the attorney may submit an application for adjustment of claim or a petition. An attorney requesting a fee in excess of the statutory minimum in AS 23.30.145(a) must (1) file an affidavit itemizing the hours expended, as well as the extent and character of the work performed, and (2) if a hearing is scheduled, file the affidavit at least three working days before the hearing on the claim for which the services were rendered; at the hearing, the attorney may supplement the affidavit by testifying about the hours expended and the extent and character of the work performed after the affidavit was filed. If the request and affidavit are not in accordance with this subsection, the board will deny the request for a fee in excess of the statutory minimum fee, and will award the minimum statutory fee. 


We find the employer paid the employee’s counsel (and he has cashed the check) $2,432.50 for the additional attorney’s fees originally denied in Reder I.  We herein approve the employer’s payment of these fees.  We do not approve the employer’s payment of $42.95 for “costs.”  We find this figure was awarded in Reder I at 100% and those amounts have already been paid.  As this check has already been cashed by Mr. Soule, we find the employer enjoys an overpayment of $42.95.  


The employee seeks an award of attorney’s fees associated with filing the March 18, 2002 claim for benefits. AS 23.30.145, provides in pertinent part:


(a)
Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less then 25 percent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 percent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded;  the fees may be allowed only on the amount of compensation controverted and awarded.  . . . In determining the amount of fees the board shall take into consideration the nature, length, and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.  


(b)
If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs of the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.


We find the employer never controverted or otherwise resisted paying the employee benefits (except post-remand attorney fees) as ordered by the Superior Court on remand.  We conclude we may not award attorney's fees under subsection .145(a) or (b) in conjunction with the remanded issues. 


Nonetheless, we find the employee was required to file a claim, petition, or other documentation to trigger the Board’s approval of the remanded fees.  We find the employee did not need to file a claim for the remanded benefits, as the employer had not been given an opportunity to either pay or controvert.  The employer paid within 14 days of the Court’s order.  We find the employer did controvert the employee’s request for fees claimed after the remand.  At the time the employee filed his claim, his attorney’s fees totaled $160.00 (.80 x $200.00/hour).  


Subsection .145(b) requires that the attorney’s fees awarded be reasonable.  Our regulation 8 AAC 45.180(d) requires that a fee awarded under subsection 145(b) be reasonably commensurate with the work performed.  It also requires that we consider the nature, length and complexity of the services performed, as well as the amount of benefits involved.  Subsection .145(a) specifically requires us to examine the nature, length, and complexity of the services performed in conjunction with the resulting benefits to the employee.  


We recognize that representation by competent counsel is a valuable benefit to employees.  However, in this case, Mr. Soule’s March 18, 2002 claim (for his additional, post remand fees) was for work to secure, or obtain Board approval of, his attorney’s fees.  We find the value of this “benefit” to be minimal ($160.00).  Furthermore, we find the amount of time and resources expended by Mr. Soule far exceeded any benefit afforded the employee.  Mr. Soule is seeking an additional, post remand, payment of $1,362.38 (5.50 hours itemized on affidavit, 1.00 hours for hearing at $200.00 per hour , and $62.38 for costs)   We find this is a simple matter that should have been resolved quickly, and was certainly not complex.  As evidenced by Mr. Soule’s April 25, 2002 letter, this matter could have, and likely should have, been resolved by a stipulation between the parties.  


For the above reasons, and the fact the employer paid the requested fees within 14 days of the Superior Court remand, we decline to award actual fees under subsection .145(b).  We do, however, find fees are due under subsection .145(a) as Mr. Soule was required to take some action (filing a claim or petition) to obtain the necessary Board approval of his fees.  We find that the only action required was for approval of his fees.  We find the employer voluntarily paid full fees which were not awarded in Reder I, $2,432.50.  Accordingly, we conclude an award of $393.25 (1,000 x .25 + 1432.50 x .10), to be a reasonable fee in light of all the considerations above.    


We find all the costs claimed are reasonable, with one exception.  Mr. Soule claims $25.00 for “legal research.”  As found above, this claim was not complex.  Without further explanation warranting “legal research” costs, we deny this charge.  Furthermore, we find “legal research” costs are not an allowable cost enumerated under 8 AAC 45.180(f).  Accordingly, we conclude a total of $37.38 to be reasonable and necessary.  


As found above, the employer re-paid Mr. Soule’s previously paid costs of $42.95, and enjoys an overpayment;  this shall be deducted from the amounts awarded above.  The employer shall pay a total for attorney’s fees and costs, with offset, of $387.68.  


ORDER

The employer shall pay a total of $387.68 for additional attorney’s fees and costs, and the $2,432.50 fee is approved.  


Dated at Anchorage, Alaska this 28th day of June, 2002.







ALASKA WORKERS' COMPENSATION BOARD







____________________________                                






Darryl Jacquot,






     Designated Chairman







____________________________                                






S. T. Hagedorn, Member

     If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Superior Court. 

     If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.
APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of STUART A. REDER employee / applicant; v. VIRGINIA COMPUTER CO., employer; ST. PAUL FIRE & MARINE INS. CO., insurer / defendants; Case No. 199029443; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 28th day of June, 2002.

                             

   _________________________________

      




      Marie Jankowski, Clerk
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