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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	RICHARD A. FOUNTAIN, 

                                                  Employee, 

                                                      Applicant,

                                                   v. 

BINKLEY, JIM & GAYLE,

                                                  Employer,

                                                   and 

AMERICAN HOME ASSURANCE CO;

FREMONT INDUSTRIAL INDEMNITY CO,

                                                  Insurers,

                                                     Defendants.
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)
	       FINAL

       DECISION AND ORDER

     AWCB Case Nos. 200122625, 200024250
     AWCB Decision No.  02-0120

      Filed with AWCB Fairbanks, Alaska

      on June 28, 2002



We heard the employee’s claim for workers’ compensation benefits under the last injurious exposure rule at Fairbanks, Alaska on May 30, 2002.  Attorney John Hendrickson represents the employee.  Attorney Elise Rose represents the employer and its first insurer Fremont. Attorney Shelby Nunke-Davison represents the employer and its second insurer American Home/AIG.  We closed the record when we deliberated on May 30, 2002.


ISSUES
1. Is the employee entitled to additional benefits as a result of any work-related incident or injury?

2. Is the last injurious exposure rule applicable to this claim?

3. If the employee's treatment and disability after March 12, 2002 is compensable, is it the responsibility of Fremont arising out of the November 17, 2000 injury or the responsibility of AIG arising out of the aggravation of August/September 2001.

4. Are penalties, attorney fees and costs payable in this case?


SUMMARY OF THE EVIDENCE
On November 17, 2000 the employee was working as a carpenter for the employer on a ladder using a wrench. As he was trying to tighten a bolt about fifteen feet above frozen ground, the wrench slipped and he went over backwards off the ladder, striking the ground with his head, neck, right shoulder and arm. The employee suffered time loss and his principal treating doctor has been neurologist James Foelsch, M.D.

The employee returned to work part time for the employer and slowly increased his hours. By August 14, 2001 he had aggravated the injury and he again saw Dr. Foelsch. Dr. Foelsch then took him off work. When he started working part time, he was still in pain and still taking prescription medication.

Because of extreme pain the employee found he could not even work part time, since March 12, 2002.  Both insurance carriers have failed to pay benefits since January 11, 2002. 

MEDICAL HISTORY

The employee was treated in 1993 by Dr. Foelsch and by John Joosse, M.D., for complaints of bilateral elbow pain. Dr. Joosse diagnosed the employee on February 8, 1993 with traumatic bursitis and epicondylitis. Dr. Foelsch evaluated the employee on March 8, 1993 due to the employee’s complaints of bilateral hand and arm numbness. Dr. Foelsch’s report states, “He has had intermittent numbness and tingling occurring in his hands for quite a while. Hands become numb with gripping. He works as a mechanic and a wrecker driver. In January of 1993, he fell landing on both elbows. He developed burning pain in his elbows. Any heavy work produces pain in elbow.” Dr. Foelsch performed EMG’s and diagnosed the employee with bilateral carpal tunnel syndrome and tendinitis with no evidence of ulnar neuropathy.

Alaska National, the workers’ compensation insurer at the time, prepared a letter to Dr. Joosse. Dr. Joosse responded on April 29, 1993 stating, “No, his carpal tunnel syndrome is not related to his January 28, 1993 injury, it is pre-existing, only the elbow pain and question of ulnar contusion at the elbow is work related in my opinion.”

The employee presented to Fairbanks Memorial Hospital on November 17, 2000 due to falling off the ladder at work. Fairbanks Hospital’s initial chart states, “35 year old working on 15-20 foot ladder when he fell backwards. Patient states that his leg got stuck in ladder and he fell landing on his head. Neck was bent all the way sideways. Pain in neck at time of injury. Able to drive himself home. When he got home, wife insisted that he come in.”

The November 17, 2000 Fairbanks Hospital report states, in part, “The patient does have headaches secondary to severe head injury years ago from a car accident.” Past surgical history consists of head surgery and knee surgery. The employee was diagnosed with an acute spinal cord injury, possible central cord syndrome, acute calf contusion and a thoracic and lumbar back strain.

An MRI of the cervical spine was taken on November 17, 2000 which revealed, “moderate spondylosis C5-6 and C6-7, no acute cervical spine injury. Disc space desiccation with post disc bulging is noted at C5-6 and C6-7.” This radiology report further revealed, “At C5-6, right sided neural foraminal stenosis. No evidence of soft disc herniation.” An MRI of February 28, 2001 indicated that a lump noted in the spine was a lipoma.

The employee began receiving medical treatment from Dr. Foelsch, which consisted of medications and a referral for physical therapy. The employee was in physical therapy from December 6, 2000 through February 28, 2001, on which date he was discharged to an independent home exercise program. Improvement was noted but throughout this period. Dr. Foelsch prescribed the employee with Neurontin, Doxepin, Vicodon and Valium for his complaints of headaches and neck pain.

By April of 2001, Dr. Foelsch released the employee to 5 to 8 hour days at work for the employer in a limited duty capacity with no heavy lifting. Dr. Foelsch evaluated the employee on May 7, 2001 and his chart note states, “Last evaluation on 4/2/01, medication is Neurontin and Ultram. He now works a minimum of 40 hours a week. Avoiding heavy lifting. He is trying to avoid activities that could result in re-injury. His employer is cooperative in managing his work schedule. Continue Doxepin and Neurontin and Vicodin will be restarted.”

On June 27, 2001, the employee presented to Dr. Foelsch for complaints of burning sensation in the right upper extremity. Dr. Foelsch recommended that he continue with physical therapy.

Dr. Foelsch evaluated the employee on August 22, 2001. Dr. Foelsch’s report states, “One week ago he had an acute exacerbation of his neck pain on right side of neck, radiating into right arm. No weakness, no new symptoms. Has been working full time plus weekends and evenings. This injury occurred while attempting to lift a piece of wood over his head and position it at a construction site.” Dr. Foelsch diagnosed a flexion/extension injury to cervical spine with “recurrent injury and exacerbation.” Dr. Foelsch referred the employee for physical therapy and continued his prescriptions of Neurontin, Doxepin and Vicodin and recommended that he reduce all physical activity at work and curtail all work related activities in evening and weekends.

Dr. Foelsch’s September 12, 2001 chart note states, “He (the employee) contacted me today by phone requesting evaluation due to neck pain. I evaluated him on 8/22/01 for an exacerbation of his neck pain. At that time, told to use Valium, Vicodin and bedrest. He did that and returned to work after three days and last week was working 10 to 12 hours per day painting logs. He used Vicodin, unable to complete a days work. I recommend that he is off work through Monday and continue Vicodin for pain control and most heat.”

On September 14, 2001, Dr. Foelsch stated: “In mid-August of this year he suffered an exacerbation of his same condition with increasing neck pain and spasm. . . as a result of that exacerbation, he is now unable to work due to the severity of his pain and impairment.”

An MRI of the employee’s cervical spine was taken on September 19, 2001. This radiology report notes: 

Comparison made with 11/17/00 MRI. Bony spurring at C5-6, which causes foraminal narrowing, greater on right, is noted with reactive disc bulging. Mild effacement of the thecal sac but no evidence of stenosis or cord compression. Bony spurring ad reactive disc bulging at C6-7 is evident. No focal disc herniation. Cervical spinal cord is normal. Impression: Stable MRI of the cervical spine compared with 11/17/00. Spondylosis at C5-6 and C6-7 with disc osteophyte complex causing mild right foraminal stenosis at C5-6. No new findings from prior exam.

Dr. Foelsch prepared another letter on October 1, 2001 to Fremont stating: 

He has been under my care for a flexion/extension injury due to the cervical spine occurring on 11/17/00 after he fell off a ladder at work. In mid August of this year he suffered an exacerbation of the same condition with increasing neck pain and spasm, which continues to be treated aggressively. He is now ready to return to work on a half time basis with limited work requirements to not involve heavy lifting. This rest should continue for 1 month.

On October 29, 2001, Dr. Foelsch referred the employee to the Fairbanks Pain Clinic for injections. On November 16, 2001, The employee presented to the Fairbanks Pain Clinic and received his first cervical epidural injection to help relieve his symptoms. The employee got a skin infection at the epidural site and was treated with Keflex and received a prescription for Percocet to control his pain complaints on November 21, 2001.

Another MRI of his cervical spine was taken on November 23, 2001. This MRI was compared to the MRI dated September 19, 2001 MRI. This MRI revealed, “No soft tissue mass to suggest a epidural abscess. Degenerative spondylosis is present at C5-6 and C6-7 with posteriorly projecting disc osteophyte complexes, similar to previous study. Mild diffuse disc bulge evident at L3-4. Spinal cord is unremarkable.” The employee began physical therapy with North Pole Physical Therapy on December 6, 2001 and treated through February of 2002 for his cervical pain complaints.

On January 11, 2002, the employee saw Dejan Dordevich, M.D., for an employer sponsored independent medical evaluation (EIME) at the request of the adjuster for the second insurer AIG. He determined: 

It is my opinion that with respect to the 11/17/00 work injury, that he remains medically stable. It is my opinion that his recent reported difficulties with cervical discomfort in September of 2001 is not an industrially related condition. It is my opinion that his current complaints of neck stiffness and discomfort are due to his pre-existing cervical degenerative disc disease…. It is my opinion that there is no evidence of exacerbation of the previous neck and back claim.

Dr. Dordevich further stated in his report that there are no objective findings of a spinal cord contusion. He said the employee’s ongoing complaints are related to his pre-existing degenerative disc disease and there is no evidence of neurological findings. Dr. Dordevich diagnosed, “pre-existing degenerative cervical disc disease a condition for his cervical complaints.”

Dr. Dordevich further found: 

The current need for treatment is due to a pre-existing condition. Activities on 9/14/01 are currently not responsible for his ongoing cervical complaints. He needs no further treatment due to the 9/14/0 1 incident. He will continue to have cervical complaints for an indefinite period of time. They are not industrially related. No work restrictions based upon the 9/14/01 injury. He is at pre-injury status. The incident of 9/14/01 may have caused a temporary aggravation of a pre-existing cervical disc disease. It was a period of 7 to 10 days.

The employee followed up with Dr. Foelsch on March 5, 2002 and Dr. Foelsch’s chart note states: 

Re-evaluation of cervical spine injury. Uses Neurontin and Kionopin, continue with Percocet. We have decided to switch it to Oxycontin instead of Percocet. Now working four hours a day. Pain at night after work. A recent evaluation for IME diagnosed him with neck pain related to pre-existing degenerative cervical spine disorder and they feel that is was not related to his original injury and then the exacerbation. I indicated that I strongly disagree with that assessment. As a result, he is having difficulties with workers’ compensation payments and medical bills.

The employee presented to Dr. Foelsch for a re-evaluation of his cervical pain complaints on 3/22/02, this chart note states: 

Seen in re-evaluation for neck pain. Started on Oxycontin on 3/5/02. He returned to work 5 hours a day and then using Oxycontin later in day to control pain. Continue Neurontin and Kionopin. Evaluation by Dr. Valentz who attempted cervical epidural injection but during procedure, he developed severe pain in right arm with paresthesias and pain, pain has persisted but improving. Dr. Valentz offered him Valium but that was never filled due to financial reasons. The employee is anxious and depressed. I spoke with his lawyer last week who was arranging an evaluation in Anchorage by Dr. Chandler. They will also be arranging a surgical consultation in Anchorage. Not able to return to work.

Dr. Joosse evaluated the employee on March 27, 2002 at the referral of Robert Valentz0 M.D. Dr. Joosse’s initial evaluation report states:

L spine pain/injury. States on 11/17/00 while at work, slipped on ladder and landed on right side, patient has shooting pains down right arm, terrible headaches. Right knee arthroscopy in 1991.Maxifacial surgery in 1988. 37 year old construction worker of log homes fell off 15 foot ladder in 11/00 states he hurt his neck. Last worked two weeks ago. Being treated by Dr. Foelsch. Taken off work by Dr. Valentz. He has had 3 MRI’s showing bulging discs. Epidurals unsuccessful. MRI’s show 5-6, 6-7 bulges, no I-INP. On Neurontin, Klonopin, Oxycontin. Pain in right arm, headaches. Feels right hand is mildly weak but tests normally. Full ROM of C spine but states it hurts. No evidence of radiculopathy. 

On April 17, 2002, Dr. Foelsch’s examination revealed that “he appeared in no significant pain during the exam or interview.” He also determined that the “gait is normal, neck supple, upper extremity strength 5/5. Impression: flexion/extension injury to cervical spine with chronic neck pain.” Dr. Foelsch’s chart note further states, “Seen for chronic neck pain. Medications are Oxycontin, Klonopin, Neurontin. No Percocet. Not working. More active, doing some light work around home. Unable to lift. Working with workers’ compensation adjuster to get an evaluation in Anchorage with pain clinic. Has seen Dr. Joosse, consideration for discogram.”

The employee asserts this is a case in which the two insurance companies are battling to determine which will have to pay under the last injurious exposure rule, and he is caught in the middle as an innocent victim without benefits. The two insurers assert the employee has a neck condition, which pre-existed any work-related injury or incident. They rely on the deposition testimony of Drs. Dordevich and Joosse, who testified that the MRI of November 17, 2000 showed a neck condition, which was not the result of that incident, but a pre-existing condition. Dr. Dordevich indicated that the natural history of this pre-existing degenerative condition is one of periodic flare-ups, and that the flare-ups resolve, allowing the employee to return to work. Dr. Dordevich emphasized his belief that there is no objective indication precluding the employee from return to employment at this time. He believes this is consistent with the employee’s return to employment subsequent to the November 17, 2000 incident, which Dr. Dordevich indicated was fully resolved. Alternatively, each of the insurers points to the other as responsible under the last injurious exposure rule, adopted by the Supreme Court in the case of Ketchikan Gateway Borough v. Saling, 604 P.2d 590 (Alaska 1979). 


FINDINGS OF FACT AND CONCLUSIONS OF LAW

Compensability and Liability under the Last Injurious Exposure Rule

            The Alaska Supreme Court has long recognized that employment which causes injury or which sufficiently aggravates, accelerates, or combines with a pre-existing condition to cause disability entitles an employee to compensation and benefits.  Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966).  Liability may be imposed on an employer, however, only if the employment injury aggravated, accelerated, or combined with the pre-existing condition and the aggravation, acceleration, or combination was a "substantial factor" contributing to the ultimate disability.  United Asphalt Paving v. Smith, 660 P.2d 445, 447 (Alaska 1983).


Under the last injurious exposure rule, the last employer whose employment is a legal cause of an injury for which benefits are sought is responsible for those benefits, even if an earlier employment injury is also a cause of the problem.  In DeYoung v. Nana/Marriott, 1 P.3d 90, 96 (Alaska 2001), the Court said that the aggravation of a condition giving rise to additional symptoms that create disability can be the responsibility of the last employer, even if the underlying condition is not worsened. Nevertheless, the Court emphasized such an aggravation must have been "a substantial factor in bringing about the disability." Unless an aggravation is a substantial factor in bringing about the benefit sought by the claimant, the aggravation is not the legal cause of the problem. Tolbert v. Alascom, Inc., 973 P.2d 603, 612 (Alaska 1999).

            A "substantial factor" is found where it is "shown both that the [disability] would not have happened 'but for' the [employment] and that the [employment] was so important in bringing about the [disability] that reasonable men would regard it as a cause and attach responsibility to it."  State v. Abbott, 498 P.2d 712, 717 (Alaska 1972); Fairbanks North Star Borough v. Rogers & Babler, 757 P.2d 528 (Alaska 1987).

           In analyzing a case involving a pre-existing condition, the Court held that an aggravation or acceleration must be presumed under AS 23.30.120.  Burgess Construction Company v. Smallwood, 623 P.2d 312, 315 (Alaska 1981).  AS 23.30.120(a) provides, in part, "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."  Continuing disability and need for medical benefits must also be presumed.  Olson v. AIC/Martin J.V., 818 P.2d 669, 672 (Alaska 1991); Municipality of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991).

            Nevertheless, before the presumption attaches the employee must establish a preliminary link between the disability and the employment.  "[I]n claims 'based on highly technical medical considerations' medical evidence is often necessary in order to make that connection."  Id. at 316.  "Two factors determine whether expert medical evidence is necessary in a given case: the probative value of the available lay evidence and the complexity of the medical facts involved."  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  Once the employee makes a prima facie case of work-relatedness the presumption of compensability attaches and shifts the burden of production to the employer.  Id. at 869.

            To overcome the presumption of compensability, the employer must present substantial evidence the disability is not work-related.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  The Court "has consistently defined 'substantial evidence' as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion'" Miller, 577 P.2d at 1046 (quoting Thornton, 411 P.2d at 209, 210).  In Fireman's Fund American Insurance Cos. v. Gomes, 544 P.2d 1013, 1016 (Alaska 1976), the Court explained two possible ways to overcome the presumption: 1) producing affirmative evidence the disability and need for medical treatment was not work-related or 2) eliminating all reasonable possibilities the disability and need for medical treatment was work-related. "For the purposes of overcoming the presumption of compensability medical testimony cannot constitute substantial evidence if it simply points to other possible causes of an employee's injury or disability, without ruling out work related causes." Tolbert v. Alascom, Inc., 973 P.2d at 611. In other words, “the work-related factor need not be the sole factor in causing the disability.” Id. at 611-12, Steffey v. Municipality of Anchorage, 1 P3d 685  (Alaska 2000).

            The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.  Veco, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."  Id. at 869.

            If the employer produces substantial evidence that the disability was not work-related, the presumption drops out, and the employee must prove all the elements of his claim by a preponderance of the evidence.  Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of [the triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).

In this case, we find the employee and the first insurer, Fremont, have presented sufficient evidence to raise a presumption of continuing compensability against the second insurer AIG.
 We base this conclusion on the employee’s testimony that he had returned to work full time in June 2001, and that he was even working overtime. Further establishing the preliminary link is the employee’s testimony describing the lifting incident, the pain and disability he suffered as a result of that incident, and the aggravation in his condition that he experienced as a result of that pain.

To rebut any presumption, AIG relies on the employee’s testimony that he felt he was at pre-exacerbation status around Christmas of 2001. Dr. Dordevich corroborated this conclusion. Dr. Dordevich said when he saw the employee on January 11, 2002, the employee was asymptomatic and had a normal examination. Dr. Dordevich stated on p. 10 of his report, “[T]he 9/14/01 incident may have caused a temporary aggravation of a pre-existing cervical disc disease. The temporary aggravation of the pre-existing cervical disc disease was a period one week to 10 days.”


In reaching our conclusion AIG overcame any presumption of compensability, we also rely on the opinion of Dr. Joosse, who evaluated the employee on March 27, 2002. Dr. Joosse determined that the employee does have a disc herniation and needs further medical treatment to include cervical epidural injections and if those fail then Dr. Joosse recommends proceeding with a discectomy. Dr. Joosse stated in his May 14, 2002 letter,

        I have reviewed the records regarding Richard Fountain. He describes an injury to his neck when he fell from a ladder on November 17, 2000. He is treating primarily with Dr. Foelsch. Since his injury, the patient has not had any symptom-free days. After a return to work attempt, he had recurrence of his symptoms, and Dr. Foelsch has apparently again taken him from work. It would be my opinion based on the activity that the patient did in attempting to return to work that the initial injury is the source of his ongoing problem and not the subsequent attempt to return to work. . . . In my opinion, simply lifting a board and doing construction type activities does not constitute an injury.

According to Dr. Joosse, he couldn’t even attribute the flare up of symptomatology to the subsequent employment and thus, arguably, no aggravation occurred.

In any case, based on our review of the record, we find sufficient evidence to overcome any presumption of compensability against AIG. Accordingly, we conclude the employee and Fremont must prove their claims against AIG by a preponderance of the evidence.

Based on our review of the entire record, including the evidence recited above, we find the employee and Fremont cannot prove their claims for continuing benefits against AIG by a preponderance of the evidence. Instead, we find the employee’s work for AIG created only a temporarily compensable aggravation in his condition, which resolved by January 11, 2002, when the employee saw Dr. Dordevich. Accordingly, we conclude that any claim for additional benefits, payable by AIG, must be denied and dismissed.

 Therefore, we now turn to the question of whether liability for continuing benefits rests with the first insurer Fremont. Based particularly on the employee’s testimony that he was injured at work on November 17, 2000, during the period Fremont provided coverage, and on the medical opinion of Dr. Foelsch that this is the cause of his continuing disability, we find the employee has established a presumption of compensability against Fremont. 

Based on the medical opinions of Dr. Dordevich, that the employee’s condition was caused by degenerative disc disease, and was not substantially caused by his work for Fremont, we find Fremont has submitted substantial evidence to overcome the presumption. Accordingly, we conclude the employee must prove his claim against Fremont by a preponderance of the evidence.


Dr. Foelsch clearly indicated that his medical opinion is the employee’s November 17, 2000 work-related injury is the major contributing cause to his current inability to work. Further, he said the return to work was on a trial basis only, and that the August 2001 incident proved that the attempted return to work was not successful.  We find this opinion to be the most plausible explanation of the employee’s complaints. AS 23.30.122. Based on this opinion, together with the medical opinion of Dr. Joosse that the employee’s condition was initially caused by the November 17, 2000 incident, we conclude by a preponderance of the evidence the employee’s claim for continuing benefits against Fremont after January 11, 2002 is compensable. Accordingly, we conclude the Fremont is responsible for covering the employee’s associated benefits.

Penalties and Interest


The employee filed a claim for penalties, contending that the insurers filed an unfair or frivolous controversion. Fremont repeatedly failed to appear or be responsive to attempts to arrange pre-hearing conferences in this case. Moreover, Fremont failed to file a controversion notice in this case until May 3, 2002.  Given that AS 23.30.155(e) requires payment or a notice of controversion, and that Fremont failed to controvert until May 3, 2002, we find Fremont must pay a 25% penalty on all benefits awarded. Id.  


AIG file a Notice of Controversion on February 11, 2002, which refers specifically to and was supported by the report of Dr. Dordevich, the EIME physician. Dr. Dordevich has never provided any indication of any change in his position. Accordingly, we find AIG had a valid defense, supported in the records that the insurer had in its file at the time of controversion, and which must result in denial of any request for a penalty against AIG.

Our regulation at 8 AAC 45.142 requires the payment of interest at the statutory rate, as provided at AS 45.45.010, from the date at which each installment of compensation is due.  See also, Land & Marine Rental Co. v. Rawls, 686 P.2d 1187 (Alaska 1984); Harp v. Arco Alaska, Inc., 831 P.2d 352 (Alaska 1994); Childs v. Copper Valley Electrical Association 860 P.2d 1184, 1191 (Alaska 1993).  Accordingly, we find the employee is entitled to interest from Fremont on all benefits ordered in this decision. 


Reimbursement for Attorney Fees and Costs 


The employee seeks attorney fees and costs associated with bringing this claim, under AS 23.30.145.  AIG and Fremont each claim the attorney fees they incurred in this case should be reimbursed by the other under AS 23.30.155(d). 


Based on our review of the record, we have found the employee is entitled to continuing benefits, reimbursable by Fremont. We have also found AIG was the prevailing party in this proceeding against Fremont.  Accordingly, we find the employee is entitled to an award of attorney fees and costs, payable by Fremont. Additionally, we find Fremont must reimburse AIG for its associated attorney fees and costs.


The employee and AIG are hereby granted permission to supplement their affidavits regarding attorney fees and costs incurred in connection with the instant hearing, to reflect all expenses incurred through the date of this decision. We reserve jurisdiction to resolve any disputes that may arise concerning the billings, upon their receipt and review by Fremont.


ORDER

Fremont is liable for any workers’ compensation benefits due after January 11, 2002, including temporary total disability benefits and unpaid medical costs. Fremont shall also pay penalties and interest in accord with this decision. Fremont shall pay the employee’s attorney fees and costs for bringing this claim. Fremont shall also reimburse AIG for its attorney fees and costs in defending this claim. We reserve jurisdiction to resolve disputes.


Dated at Fairbanks, Alaska this   ___th day of June, 2002.






ALASKA WORKERS' COMPENSATION BOARD






_____________________________________________                             





 John Giuchici, Member





_____________________________________________






Dorothy Bradshaw, Member

Concurring and Dissenting Opinion by Designated Chair Fred Brown:


I agree with the majority that one of the insurers is clearly liable in this case and the employee has suffered injustice during the period the insurers disputed liability. I also agree that Fremont is liable for 25% penalties for its failure to pay or controvert. I further agree that Fremont should cover the cost of employee benefits during the duration of any appeal. 

I disagree, however, with the majority’s conclusion that Fremont is ultimately responsible for the employee’s benefits. Instead, I believe that the employee and Fremont proved by a preponderance of the evidence that the employee’s work during the period of AIG coverage is a substantial factor in the employee’s ongoing disability. Accordingly, I would conclude AIG is responsible for continuing benefits after January 11, 2002 when Dr. Dordevich found that any temporary aggravation had resolved, under the Last Injurious Exposure Rule. I would base this conclusion on the following evidence: 

In February 21, 2001, the employee was released to modified work. His return to modified work was successful, and he continued in employment, performing satisfactorily, until early June 2001. In June 2001, the employee returned to full time employment. Consultation with his treating physician confirmed that the return to work had been successful, and that the employee’s activities, both on and off the job, were increasing. The employee was on a successful healing trajectory, amply demonstrated by his ability to perform his employment. This employment included operating equipment, painting, sanding, and supervision. The employment also included supervision of lifting logs, though he testified that he tried to leave the heavy lifting to the “younger guys.” In addition to working full time, the employee was able to work overtime.  

In August 2001, an injury occurred in which the employee was shifting a log overhead. This incident caused an immediate and severe increase in his symptoms, and resulted in his calling his treating physician, who immediately reduced his hours and, subsequently, took him off work. 

The treating physician, who saw the employee both before and after the August 2001 incident, attributed his inability to work to that incident. The employee has never been released to perform full time work by any physician since the August 2001 incident. Additionally, the employee testified he has never been able to return to the full time work he was doing prior to the August 2001 incident. Based on this evidence, I would find by a preponderance of the evidence that the employee’s work performed while covered by AIG was a substantial factor in his current disability, and that his ongoing benefits should be covered by AIG, rather than Fremont.





_____________________________________________                             





 Fred G. Brown, Designated Chairman


If compensation is payable under the terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Superior Court.


If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of RICHARD A. FOUNTAIN employee / applicant; v. BINKLEY, JIM & GAYLE, employer; AMERICAN HOME ASSURANCE COMPANY; FREMONT INDUSTRIAL INDEMNITY COMPANY, insurers; defendants; Case Nos. 200122625, 200024250; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 28th day of June, 2002.

                             

   _________________________________

      




Victoria J. Zalewski, Admin. Clerk

�








� 	AIG contends that no presumption could be raised against the employer during the period of AIG coverage because the Report of Injury was filed late. AS 23.30.100(a). The employee filed a Report of Injury dated November 21, 2001 asserting that he was injured in the course and scope of employment on September 14, 2001. A medical report dated August 22, 2001 by Dr. Foelsch indicates that the employee exacerbated his pre-existing condition one week before August 22, 2001. AIG asserts the employee did not file his Report of Injury within 30 days from either the injury itself or from the date he had knowledge of this injury, which was on August 22, 2001.


Given the medically complex nature of the employee’s condition, we will excuse any late filing, pursuant to AS 23.30.100(d)(2). Additionally, given our conclusion that AIG presented sufficient evidence to rebut any presumption, we will not address the question of whether the employee lost the presumption due to a late filing. AS 23.30.120(b).
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