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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	LUCILLE W. JOHNSON, 

                                                   Employee, 

                                                      Applicant,

                                                   v. 

CATHOLIC BISHOP OF NORTHERN AK.; 

HONEST BINGO,

                                                  Employer,

                                                   and 

VIRGINIA SURETY COMPANY INC;

REPUBLIC INDEMNITY CO OF AMERICA,

                                                  Insurer,

                                                      Defendants.

	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	     INTERLOCUTORY

     DECISION AND ORDER

     AWCB Case Nos. 199414666, 199828923
     AWCB Decision No.  02-0121 

      Filed with AWCB Fairbanks, Alaska

      on July 1, 2002



We heard the employee’s request for an order allowing a second independent medical evaluation (SIME) at Fairbanks, Alaska on May 30, 2002.  Attorney Michael Jensen represents the employee; attorney John Harjehausen represents the defendant. We closed the record when we deliberated on May 30, 2002.


ISSUES

Whether there is a Significant Medical Dispute to Justify an SIME.


SUMMARY OF THE EVIDENCE
The employee injured her right knee and shoulder when she fell on a table at work on June 23, 1994. After developing knee problems in 1998, she underwent right knee arthroscopic surgery by orthopedist Richard Cobden, M.D., in November 1998 and again in April 2000.  Recently, she has also developed problems associated with her mid and low back.

According to her treating physician Dr. Cobden, the employee’s condition requiring surgery and continuing medical treatment was substantially aggravated or accelerated by her work which included standing on concrete for lengthy time periods. Dr. Cobden also stated she may need a total knee replacement and that she has a 12% permanent partial impairment (PPI), caused by her work related injuries. He said his opinions are based on a “more probable than not” basis, rather than on a basis of “absolute certainty.”  

The employer relies on the employer-sponsored independent medical evaluation (EIME) opinions of Donald Schroeder, M.D., and Edward Grossenbacher, M.D., to contend the employee's condition, need for continuing medical treatment and the 12% PPI rating were not substantially caused by her work but, instead, were caused by ongoing non-work-related degenerative arthritis. This opinion is also supported by a June 29, 2001 second independent medical evaluation letter by Douglas Smith, M.D.

In sum, the primary dispute in this case concerns whether the employee’s current condition and need for treatment was substantially caused by her work. The employee asserts her condition was caused by her work injuries and ongoing work activities, including standing on hard surfaces. She also asserts that another SIME is needed because Dr. Smith was not asked, and he did not comment, about whether her condition was substantially aggravated by her ongoing work activities.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.095(k) provides, in pertinent part:

In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee's attending physician and the employer's independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board....

To justify ordering an SIME under AS 23.30.095(k), the medical dispute must be "significant." Lau v. Caterair International, AWCB No. 00-0055 (March 24,2000); Toskey v. Trailer Craft, AWCB No. 97-0130 (June 12, 1997); Brosnan v. Peak Oilfield Service, AWCB No. 00-0158 (July 21, 2000).

  Further, according to the Alaska Supreme Court in Brown v. Alaska Worker's Compensation Board,  931 P.2d 421, 423-424 (Alaska, 1997),  once an SIME is completed, the Board may use its discretion in deciding whether to adopt the opinion of its SIME physician: 

As we noted previously, the Board appointed the independent medical examiner pursuant to AS 23.30.095(k).  The version of that statute effective in 1994 mandated that; “[i]n the event of a medical dispute . . . [an] independent medical evaluation shall be conducted by a physician or physicians selected by the board” and that “the report of the independent medical examiner shall be furnished to the board.”  However, no part of that statute required the Board to rely upon the independent examiner's report when it resolved the medical dispute. 

          We conclude that Alaska law does not require the Board to adopt the report of the independent medical examiner.

Based on our review of the medical record in this case, we find the employee has received a variety of examinations in the last few years, including a board ordered SIME. If the employee had wished to ask Dr. Smith about whether he believes her work activities substantially aggravated her condition, she may have done so, pursuant to 8 AAC 092(j). In any case, based on the record as it currently exists, we find this Board’s decision on the merits of the case would not be significantly aided by additional evidence generated by another SIME. Consequently, we find an additional SIME is not justified under AS 23.30.095(k) or necessary under AS 23.30.110(g), AS 23.30.155(h) or 8 AAC 45.092(g). Accordingly, we conclude the employee's request for an SIME must be denied. 


ORDER

The employee’s request for a second independent medical evaluation is denied and dismissed.

Dated at Fairbanks, Alaska this 1st day of July, 2002.
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APPEAL PROCEDURES


This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION


A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Intelocutory Decision and Order in the matter of LUCILLE W. JOHNSON employee / applicant; v CATHOLIC BISHOP OF NORTHERN AK.; HONEST BINGO, employer; VIRGINIA SURETY COMPANY INC; REPUBLIC INDEMNITY CO OF AMERICA, insurer / defendants; Case Nos. 199414666, 199828923; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this   1st  day of July, 2002.
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