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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	MARK V. LEIGH, 

                                                   Employee, 

                                                       Applicant,

                                                   v. 

SEEKINS FORD LINCOLN-MERCURY,

                                                  Employer,

                                                   and 

LIBERTY MUTUAL INSURANCE CO,

                                                  Insurer,

                                                     Defendants.
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)

)
	        FINAL

        DECISION AND ORDER

        AWCB Case No.  199504117

        AWCB Decision No. 02-01222  

         Filed with AWCB Fairbanks, Alaska

         on July 1, 2002



We heard the employee’s request for clarification of our January 15, 2002 decision and order in this case at Fairbanks, Alaska on May 30, 2002.  Attorney James Hackett represented the employee; attorney Constance Livsey represented the defendant. We closed the record at the conclusion of the hearing on May 30, 2002.


ISSUES
1. Whether to clarify and modify our January 15, 2002 decision issued in this case (AWCB No. 02-0008), to allow the employee to attend a pain clinic treatment near his home in Arizona.

2. Whether the employee improperly changed physicians, such as to preclude payment of the new doctor’s prescriptions and services.


SUMMARY OF THE EVIDENCE
The employee is a 47‑year‑old male who has relocated to and currently resides in the community of Snowflake, Arizona. He completed tenth grade in high school in Richmond, Virginia and completed his GED in the late 1970s. The employee was employed first with Jim Thompson Ford in Fairbanks in 1976. Although the ownership changed and the employer became the new owner in about 1977, the employee continued his employment with the company until his work injuries. The employee also received on the job training (OJT) with the employer, which represents the employee's only Alaskan employment.

At the time of his work‑related injury in February 1995, the employee worked as a service mechanic with the employer in Fairbanks, Alaska. On February 27, 1995, he was working in the engine compartment of a pickup truck and reported that while reaching over the fenders to remove sparkplugs, he "pulled" his back. The employee was initially off work from February 28, 1995 until January 9, 1996. During that period, he underwent two surgical procedures on his low back. All time‑loss and medical benefits were timely provided by his employer. In February 1996, the employee returned to work for the employer in a modified capacity as an automobile service shop foreman, a largely supervisory position.

Unfortunately, the employee's back pain persisted and he underwent a third surgery in August of 1996. Again, the employee was promptly paid temporary total disability benefits from August 1996 until May 12, 1997. Subsequent to the third surgery, the employee relocated to Snowflake, Arizona. He has not returned to work since his third surgery and was involved in the reemployment process at the time of his fourth and most recent surgery, in March 1998. 

Following each of these surgical procedures the employee's physicians performed PPI ratings. In January 1997, the employee’s treating physician, George Vrablik, M.D., determined the employee sustained a 22% permanent partial impairment. Consistent with this rating, the employer paid the employee PPI benefits of $29,700. In May 1997, following his third surgery, the employee was determined to have sustained a 30% impairment, which represents an additional 8% PPI. The employer timely paid PPI of $10,800 for this additional eight percent rating. 

Approximately one year after the employee's fourth surgery, performed in Arizona by Stephen Ritland, M.D., the employer requested that the employee undergo an employer sponsored independent medical evaluation (EIME) by a panel of physicians. Upon conclusion of the EIME, the physicians determined he had sustained a 31% PPI.  As a consequence the employer paid the employee the additional 1 % PPI benefit, for total payments of $41,850.00. 

Additionally, the employee requested and was found eligible for reemployment benefits. Since August 30, 1997, (except for those periods in which biweekly PPI was paid) the employer has continually paid the employee AS 23.30.041(k) stipend benefits of $525 per week.

Approximately six weeks after the employee's fourth surgery, Dr. Ritland predicted that the employee would be able to perform work in the "light, or light to moderate, activity [level] in the long term.” Dr. Ritland also approved the employee's participation in reemployment plan activities, stating, "If this were for a light position, he could start on things such as reading and book work." Dr. Ritland has continued to consistently approve the employee's engaging in activities at the light level. On August 24, 1999 he concurred with the panel EIME report by Mary Merkel, M.D., Mitchell Kaye, M.D., and Robert Dunn, M.D., which concluded, inter alia, that the employee could work provided he lifted no more than 20 pounds and engaged in no repetitive bending or twisting.

In furtherance of a proposed reemployment plan under development by Shawn Schwenn, the Board‑appointed rehabilitation specialist, Dr. Ritland reviewed a job analysis for Automotive Service Advisor on October 7, 1999, and approved the employee's participation, stating, "The physical activities described would objectively be within his limitations. Subjectively, depending on the kinds of positions he has to get in and depending on how much sitting or standing is required, he might need some modification." 

In his report, Dr. Ritland reiterated his opinion that the employee could perform work within the light activity level. To date, the employee has not undertaken the Automotive Service Advisor retraining plan or any other retraining plan, insisting that he is incapable of working. He asserts that his physical limitations preclude his return to any form of work, and alternatively asserts that he is psychiatrically disabled from performing any kind of work.

On the advice of his attorney, the employee was evaluated by several mental health professionals during the fall of 1999. The employee was also independently evaluated at the request of the employer by Board‑certified psychiatrist Michael Stumpf, M.D., in April, 2000. In November, 2000, the employee underwent a Board‑ordered second independent medical panel evaluation (SIME) by Peter Roy‑Byrne, M.D., a psychiatrist, and John McDermott, M.D., an orthopedic surgeon. All of these physicians have concluded that the employee can perform work in the sedentary and light ranges, and have stated that the employee is not precluded from working or undergoing retraining due to any physical or psychiatric condition.

The employee is currently being treated by Craig Brady, D.O., and Jeffrey Hurst, Ed.D., and receiving counseling from Leslee Schrader, a psychiatric nurse practitioner. The employee's recent psychological counseling chart notes indicate he is quite active and mentioned activities including riding a motorcycle, landscaping, doing computer work, fishing and shopping. 

Based on our review of the record in this case, we found in our January 15, 2002  decision in this case, in part, as follows:

[B]ased on our review of the record, we find the employee cannot prove the compensability of his claim [for permanent total disability benefits] by a preponderance of the evidence. The employee’s own [initial Arizona] treating physician, Dr. Ritland, the EIME panel of physicians and psychiatrist, and the orthopedist and psychiatrist who performed the SIME all concluded the employee is neither physically or psyciatrically precluded from work, and that he is presently able to perform work in sedentary and light ranges. Moreover, despite conflicting opinions from Mr. Sullivan and others, according to rehabilitation counselor Betty Cross, who inventoried the employee’s education, training, experience, and physical capacities, the employee has marketable skills and is presently employable. In sum, based on our review of the record as a whole, we find the employee’s claim for PTD benefits must be denied.

III. MEDICAL COSTS.

A.
Pain Clinic 


In addition to concluding that the employee is physically and psychologically able to work, both of the SIME physicians, Dr. Roy‑Byrne and Dr. McDermott, opined the employee should cease his reliance on narcotic pain medications and that he would benefit from a high‑quality pain management program.  Both these physicians agreed that the University of Washington pain management program is a high‑quality facility that could address the employee's rehabilitation needs.

The employer is willing to fund the employee's treatment at the UW pain program. Recently at the employer's request, the employee's treating physician, Dr. Ritland, evaluated Dr. Roy‑Byrne’s and Dr. McDermott's reports and recommendations. Dr. Ritland concurred that "Leigh's limitations are of a subjective nature and that his functional limitations, including his ability to participate in vocational rehabilitation activities, are likely impeded by his use of narcotic pain medication." Dr. Ritland further agreed that "the University of Washington's Multi‑Disciplinary Pain Center Program is likely [to] provide the employee with the care he needs to address his chronic pain, subjective functional limitations, and narcotic medication issues."

In light of the SIME physicians' recommendation and Dr. Ritland's concurrence that the best approach to the employee's self-​perceived limitations is for him to attend the University of Washington pain management program, we direct the employee to participate in the University of Washington pain management program. We also direct that the employer pay the cost of this program. AS 23.30.095.

In the instant proceeding, the employee asks that we modify our earlier decision in order to allow him to attend a pain management program closer to his home in Snowflake, Arizona. Alternatively, the employee requests that we require the employer to pay transportation costs for the employee’s wife to travel with him to Seattle for treatment at the UW pain management program.

Additionally, the employee asks that we address the question of whether he has wrongfully changed physicians, such as to preclude his entitlement to reimbursement of his treatment on referral and his associated prescription costs.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

As an administrative agency, we are permitted to reconsider a previously issued decision, in accordance with AS 44.62.540, which reads as follows:


Reconsideration.  (a) The agency may order a reconsideration of all or part of the case on its own motion or on petition of a party.  The power to order a reconsideration expires 30 days after the delivery or mailing of a decision to the respondent.  If no action is taken on a petition within the time allowed for ordering reconsideration, the petition is considered denied.


(b) The case may be reconsidered by the agency on all the pertinent parts of the record and the additional evidence and argument that are permitted, or may be assigned to a hearing officer.  A reconsideration assigned to a hearing officer is subject to the procedure provided in AS 44.62.500.  If oral evidence is introduced before the agency, an agency member may not vote unless that member has heard the evidence.

We are also permitted to modify a decision in accord with AS 23.30.130, which reads as follows:

Upon its own initiative, or upon the application of any party in interest on the ground of a change in conditions, including, for the purposes of AS 23.30.175, a change in residence, or because of a mistake in its determination of a fact, the board may, before one year after the date of the last payment of compensation benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, whether or not a compensation order has been issued, or before one year after the rejection of a claim, review a compensation case under the procedure prescribed in respect of claims in AS 23.30.110 . Under AS 23.30.110 the board may issue a new compensation order which terminates, continues, reinstates, increases, or decreases the compensation, or award compensation.

08 AAC 45.150(a) allows a party to request rehearings and modification of board orders as follows: “The board will, in its discretion, grant a rehearing to consider modification of an award only upon the grounds stated in AS 23.30.130.”  

Our review of the record convinces us we did not independently consider and address the location for attendance at a pain clinic in issuing our D&O.  Instead, we relied on the opinion of SIME physicians' observation and Dr. Ritland's concurrence that the pain clinic at the University of Washington has an excellent program and means of treating the employee’s self-​perceived limitations. We were not asked to consider whether equally suitable treatment facilities might be available at locations in Arizona closer to the employee’s home. 

We now find consideration of alternatives in this case particularly appropriate, given the employee’s practice of relying on his wife for assistance and the desire to save the expense of requiring her to travel with him. Additionally, we recently received a written opinion from his treating physician Dr. Brady who recommends against the “increased hardship that would be caused in long distance travel.” We also received a letter from his psychiatric nurse practitioner Leslee Schrader, which states, in part, “If he is required to travel [to the UW Pain Clinic], he must have his wife accompany him. He needs her for physical and emotional support. She currently assists him by putting on his clothing, bending to pick up objects and driving. Also, his wife could assist him in learning pain management techniques.”

Based on this new information, we find we made a mistake in determination of fact in ordering the employee to attend the UW Pain management program unaccompanied. Additionally, based on the testimony of the employee and his wife, we find it appropriate to avoid subjecting the employee to the airport screening process if possible. Accordingly, we direct the parties to meet and agree on the selection of a suitable facility and pain management program closer to the employee’s home. We reserve jurisdiction to resolve disputes.

           In sum, we find the employee has provided sufficient basis to grant his petition for reconsideration. Accordingly, we will grant the petition and modify our November 15, 2001 D&O in accord with this decision. In all other respects, the January 15, 2002 D&O is reaffirmed.

Regarding the employee’s request for a finding of a permissible change in physicians to Craig Brady, D.O., AS 23.30.095(a) reads, in part, as follows:

When medical care is required, the injured employee may designate a licensed physician to provide all medical and related benefits. The employee may not make more than one change in the employee's choice of attending physician without the written consent of the employer. Referral to a specialist by the employee's attending physician is not considered a change in physicians. Upon procuring the services of a physician, the injured employee shall give proper notification of the selection to the employer within a reasonable time after first being treated. Notice of a change in the attending physician shall be given before the change.

8 AAC 45.082(c)(2) states:

Except as otherwise provided in this section, an employee injured on or after July 1, 1988, designates an attending physician by getting treatment, advice, an opinion, or any type of service from a physician for the injury. If an employee gets service from a physician at a clinic, all the physicians in the same clinic who provide service to the physicians in the same clinic who provide service to the employee are considered the employee’s attending physician.

The employee first treated in Arizona with Dr. Ritland, at a location approximately 100 miles from his home. Thereafter, he self-referred to Gayland Crawford, D.O., whose practice was located approximately 30 miles from his home. While with Dr. Crawford’s clinic, he came under the care of Physician’s Assistant Eric Olson. The employee testified that he rarely saw Dr. Crawford, and when PA Olsen left Dr. Crawford’s clinic, Dr. Brady took over Olsen’s patients. Thereafter, when Dr. Brady left Dr. Crawford’s clinic, to establish his own practice, the employee transferred his file and continued to see Dr. Brady at his new office, at a location a few miles closer to the employee’s home. 

Based on our review of the record, we find the “change” to Dr. Brady was not an impermissible change of physicians, as he was being treated under Dr. Brady’s care while in Dr. Crawford’s clinic, and remains under Dr. Brady’s care when he changed office locations. Therefore, we find the cost of prescriptions administered By Dr. Brady should be covered, and any referrals to other specialists should be honored.

ORDER

           The employee’s request for a modification of our January 15, 2002 D&O is approved. The parties shall meet and agree on a pain clinic program to be administered closer to the employee’s home in Arizona.  The employee’s request for approval of his change of physicians to Dr. Brady is approved. The employer shall pay Dr. Brady’s pharmacy prescriptions and honor his referrals to medical specialists.


Dated at Fairbanks, Alaska this 1st day of July, 2002







ALASKA WORKERS' COMPENSATION BOARD
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Fred Brown, 
Designated Chairman
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John Giuchici, Member







________________________________________                                  






Dorothy Bradshaw, Member


APPEAL PROCEDURES


This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION


A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of MARK V. LEIGH employee / applicant; v. SEEKINS FORD LINCOLN-MERCURY, employer; LIBERTY MUTUAL INSURANCE CO, insurer / defendants; Case No. 199504117; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 1st day of July, 2002.
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Victoria J. Zalewski, Admin. Clerk
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