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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	JOY C. NOTHEIS, 

                                                   Employee, 

                                                            Applicant,

                                                   v. 

PICTURE THIS, INC.,

                                                  Employer,

                                                   and 

STATE FARM FIRE  & CASUALTY CO.,

                                                  Insurer,

                                                            Defendant.
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)
	          FINAL

          DECISION AND ORDER

        AWCB Case No.  199909558
        AWCB Decision No. 02-0123  

         Filed with AWCB Anchorage, Alaska

         On July 2, 2002



We heard this matter at Anchorage, Alaska on June 4, 2002.  Attorney Trena Heikes represented the employer.  The employee appeared, representing herself.
  We closed the record at the hearing’s conclusion.  


ISSUES
1. Whether the employee is entitled to additional temporary total disability (TTD) benefits from May 21, 2001 through June 30, 2001 and/or July 15, 2001 through September 1, 2001.  

2. Whether the employee’s claims for benefits should be forfeited under AS 23.30.108(b).  


SUMMARY OF THE EVIDENCE

The employee claims she injured her knee while kneeling down on May 25, 1999 and May 29, 1999.  She was hired as a retail salesperson on June 16, 1997.  The employee’s report of occupational injury details the following mechanism of injury:


On Tuesday 5-25-99, I was filing papers in the cabinet bottom drawer, squatted down with my right leg turned to avoid bumping a bicycle that was parked and when I bent my knees my right knee made a loud pop and I couldn’t get up right away.  As I stood up it was really painful and took a few minutes to straighten.  Then again on Saturday 5-29-99 I was cleaning up box area and knelt down and it really gave a sharp pain again. 


The employee was able to continue in her employment with the employer without timeloss until she underwent a diagnostic arthroscopic procedure with her attending physician, Adrian Ryan, M.D., on October 5, 1999. In his May 13, 2002 affidavit, Dr. Ryan described his treatment for the employee:  


I am a medical doctor specializing in orthopedic surgery and am licensed to practice medicine in the state of Alaska. 


As an orthopedic surgeon, I began treating Ms. Joy Notheis for her work related right knee injury on June 11, 1999 and performed arthroscopic surgery on October 5, 1999.  The arthroscopy revealed right knee chondromalacia of the patella, medical femoral condyle and of the lateral tibial plateau as well as a hypotrophic medical plica.  In my opinion, the degree of chondromalacia present in Ms. Notheis’ knee was consistent with the normal degenerative changes associated with the aging process, consistent with individuals of Ms. Notheis age.  It is further my opinion that the medial plica was an incidental finding and has been present in Ms. Notheis’ leg since her teens.  It is further my opinion to a reasonable degree of medical certainty that all conditions diagnosed through the arthroscopic procedure preexisted  the work injury.  In my opinion, the work injury only temporarily aggravated her preexisting condition by increasing the symptomatology and did not impact the underlying objective findings nor did it create any new objective findings.  Rather her injury caused an increase in her symptoms only.


Following a course of physical therapy I believed Ms. Notheis had reached medical stability and I released her to full duty on March 20, 2000.  In my opinion there was no orthopedic basis for any permanent impairment under the AMA Guides 5th Edition;  Tab. 17-33, and for that reason I referred her to Dr. Hadley to conduct a full permanent impairment evaluation.  Dr. Hadley assessed a one percent impairment based on atrophy of the leg caused by disuse associated with the surgery.  At Ms. Notheis’ request, I re-examined her leg finding a sufficient basis to award a 2% impairment for the atrophy.  Although listed as a permanent impairment, the atrophy is by its very nature temporary and with exercise the atrophied muscle will and should return to its normal size.  


On June 7, 2000, approximately one month after Dr. Hadley’s rating, my nurse received a phone call from Ms. Notheis stating that she did not feel the rating was valid.  She therefore requested I conduct a second permanent impairment rating which I undertook on July 5, 2000.  It was my opinion to a reasonable degree of medical certainty that at the time of my examination on July 5, 2000 no further medical treatment was warranted.  Thereafter, however, my office received a series of nine phone calls from Ms. Notheis (7–20-00 to 10-21-00) leading to my letter of September 20, 2000.  The purpose of this letter was to explain to Ms. Notheis that no further medical treatment or therapy was necessary and that anti-inflammatories, such as over the counter medication, would be sufficient.  If however, Ms. Notheis sought prescription levels of anti-inflammatory medication, it was my opinion that her liver function be monitored as reflected in my response to Ms. Anderson’s letter of October 2, 2000.


In my September 20, 2000 letter I suggested an MRI scan be considered on Ms. Notheis’ knee.  It was my opinion that given Ms. Notheis’ continued pain complaints and claimed limitations, perhaps an MRI would put her fears to rest.  In my letter of September 20, 2000 I stated that was apparently not approved by the adjuster.  However, in reviewing the nurses’ notes between July 5, 2000 and my letter of September 20, 2000, it is apparent that Marilyn Anderson at State Farm approved the MRI.  


I have not examined Ms. Notheis since July 5, 2000.  However, I have examined Dr. Schurig’s notes whom she returned to in November of 2000.  In reviewing Dr. Schurig’s subsequent physical therapy and chart notes as well as the reports of Dr. Bryan Laycoe, it remains my opinion to a reasonable degree of medical certainty that Ms. Notheis remained and has continued to be medically stable since March 20, 2000 and that no further treatment or no additional impairment is warranted.   Finally, it is my opinion to a reasonable degree of medical certainty Ms. Notheis continues to be able to return to her job as a sales person without limitation.  


According to the July 13, 2001 Compensation Report, the employee received temporary total disability (TTD) from October 4, 1999 through November 30, 1999.  Subsequently, the employee received temporary partial disability (TPD) benefits through March 19, 2000.  The employee was paid a one percent rating on May 16, 2000, and an additional one percent on July 27, 2000.  


Subsequently, the employee began treating with Samuel Shurig, D.O.  TTD was reinstated and paid from November 20, 2000 until May 20, 2000.  During this time the employee was participating in physical therapy as prescribed by Dr. Shurig.  At the request of the employer, the employee was evaluated by Bryan Laycoe, M.D., on February 16, 2001.   Dr. Laycoe recommended additional x-rays.  Dr. Laycoe agreed with the 2% rating provided by Dr. Ryan.  He found the employee was medically stable.  In his March 16, 2001 letter to the employer’s adjuster, Dr. Laycoe advised: 


AP and Merchant x-rays were reviewed from February 23, 2000.  The merchant views show slight lateral orientation in the patello-femoral joint, but are still within normal limits and symmetrical.  The comparison views suggest a slight disuse osteoporosis on the right versus the left knee consistent with the diagnosis, treatment, and residual symptoms.  These films do not change any of the recommendations in the report.  


In his June 1, 2001 report, Dr. Laycoe again found the employee medically stable and released her to return to work as a retail sales clerk.  Dr. Laycoe opined that any future surgical interventions would not be indicated, and in actuality, would be contra-indicated.   Dr. Laycoe noted in the “history” section:  “Dr. Shurig has followed her.  She does not believe that any other treatment is planned.”  


Carol Petit testified at the June 4, 2002 hearing.  She stated she saw the employee on June 2, and 3, 2001 at a jazz festival on the lower slopes of Alyeska Resort in Girdwood.  She testified she saw the employee on and off from approximately noon until six p.m. each day.  She testified the employee did not appear to have any trouble navigating the uneven terrain.  


Dennis Johnson testified at the June 4, 2002 hearing.  He is the employer’s owner and was the employee’s boss.  He also saw the employee at the June 2, 3, 2001 jazz festival.  He testified he recalled the employee appeared to be dancing and did not have trouble navigating the uneven terrain.  He testified he saw the employee get up and down off a blanket without any apparent distress or difficulty.  He testified that, at one point, he saw the employee run or jog down the hill.  


The employee testified at the June 4, 2002 hearing and in her September 26, 2001 deposition.  The employee testified she may have been swaying to the music at the jazz festival, but would not characterize her activities as vigorous dancing.  The employee stated she spent most of the time relaxing on a blanket.  She testified that her knee back then, as well as now, still buckles, pops, and cracks.  She stated that her knee feels weak and swells.  The employee introduced (over an objection by the employer
), four letters from friends who supported her position regarding her disability.  In addition, she provided a May 29, 2002 letter from Dr. Shurig.  These were considered for rebuttal purposes only.   


Dan Michaud, the employee’s spouse, also testified at the June 4, 2002 hearing.  He verified the employee’s knee complaints and stated that the employee was not vigorously dancing at the June 2001 jazz festival.  He stated the employee wore a brace during the festival.  


The employer argues the employee is not entitled to additional TTD for several reasons.  First, all doctors have opined that the employee is medically stable.  Second, the employee applied for, and received, unemployment benefits during at least a portion of the time periods for which she now seeks TTD.  Last, the employer argues the employee has forfeited benefits under AS 23.30.108 because she resisted signing releases.  The employer sent the employee requests for releases on July 13, 2001.  The employee did not request a protective order.  The employee modified the releases, without the employer’s approval or consent, and signed them on August 15, 2001.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.185 provides:  


In case of disability total in character but temporary in quality, 80 percent of the injured employee’s spendable weekly wages shall be paid to the employee during the continuance of the disability.  Temporary total disability benefits may not be paid for any period of disability occurring after the date of medical disability.  


AS 23.30.187 provides:  “Compensation is not payable to an employee under AS 23.30.180 or 23.30.185 for a week in which the employee receives unemployment benefits.”  


AS 23.30.120(a)(1) provides in pertinent part:  "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that the claim comes within the provisions of this chapter.”  The presumption also applies to claims that the work aggravated, accelerated or combined with a preexisting condition to produce a disability or need for medical treatment.  Burgess Construction Co. v. Smallwood, 623 P.2d 312, 315 (Alaska 1981).  Furthermore, in claims based on highly technical medical considerations, medical evidence is needed to make the work connection.  Id., 316. The presumption can also attach with a work-related aggravation/ acceleration context without a specific event.  Providence Washington Ins. Co. v. Bonner, 680 P.2d 96 (Alaska 1984).  


Application of the presumption is a three-step process.  Gillispie v. B & B Foodland, 881 P.2d 1106, 1109 (Alaska 1994).  An employee must establish a "preliminary link" between the claimed conditions and his work.  For the purpose of determining whether the preliminary link between work and the claimed conditions has been attached, we do not assess the credibility of witnesses.  Resler v. Universal Services Inc., 778 P.2d 1146, 1148-49 (Alaska 1989);  Hoover v. Westbrook, AWCB Decision No.  97-0221 (November 3, 1997).  The claimed condition is then compensable if the work is a substantial factor in bringing it about.  Burgess, 317.  The work is a substantial factor if:  (1)  the condition would not have occurred at the time it did, in the way it did, or to the degree it did but for the work and (2) reasonable people regard the work as a cause of the condition and attach responsibility to it.  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533 (Alaska 1987).


The employer must then rebut the presumption by producing substantial evidence the conditions are not work-related.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  Substantial evidence is "such relevant evidence as a reasonable mind might accept as adequate to support a conclusion."  Grainger v. Alaska Workers' Compensation Bd., 805 P.2d 976, 977 n.1 (Alaska 1991).  The Grainger court also explained that there are two possible ways to overcome the presumption: (1) produce substantial evidence which provides an alternative explanation which, if accepted, would exclude the work as the cause of the conditions; or (2) directly eliminate any reasonable possibility the work was a factor in causing the condition.  The same standard used to determine whether medical evidence is necessary to establish the preliminary link is also necessary to overcome it.  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  An employer may rebut the presumption of compensability by presenting expert medical opinion evidence the work was probably not a cause of the claimed condition.  Big K Grocery v. Gibson, 836 P.2d 941, 942 (Alaska 1992).  Evidence used to rebut the presumption is examined by itself to determine whether it is sufficient to rebut the presumption.  Wolfer, at 869.  Medical testimony cannot constitute substantial evidence if it simply points to other possible causes of an employee's claimed condition without ruling out its work-relatedness.  Childs v. Copper Valley Elec. Ass'n, 860 P.2d 1184, 1189 (Alaska 1993).


If the presumption is rebutted, the employee must then prove, by a preponderance of the evidence, her work was a substantial factor which brings about the condition or aggravates a preexisting ailment.  Wolfer, at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, [s]he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964). 


With the exception of an inadmissible (except for rebuttal) letter from Dr. Shurig regarding further physical therapy, we find there is no medical evidence to support the employee’s position she was medically unstable during periods she seeks TTD.  Nonetheless, we will find the employee has raised the presumption she was medically unstable in June, July and August of 2001 based on her testimony.  We find the employer has rebutted the presumption with the substantial evidence of Drs. Ryan, Hadley, and Laycoe, that the employee was medically stable in 2000.  

We give considerable weight to the opinions expressed by Dr. Ryan because he was the employee’s original treating, and only surgical, physician.  We find he provided the most comprehensive treatment of the employee, and performed the only surgery in this case.  Based on Dr. Ryan’s opinions, and in particular, his affidavit, we find the employee was medically stable by March 20, 2000.  We find this opinion is further supported by the opinions of Drs. Laycoe and Hadley.  Based on the preponderance of the evidence, we find  that the employee was medically stable in March of 2000, and therefore we conclude her claims for temporary total disability benefits for June, July, and/or August of 2001 must be denied and dismissed.  


Furthermore, we find the employee applied for unemployment benefits on June 15, 2001, verifying she was ready, willing and able to work.  She received unemployment benefits beginning the week ending June 30, 2001.  We find this further supports the employer’s claims she was not entitled to temporary total disability benefits.  Because we have concluded the employee’s claims for TTD are denied as a matter of law, we find we need not address the alternative remedy requested by the employer for forfeiture of her benefits suspended during the time the employee refused to sign unaltered releases of information.  


ORDER

The employee’s claims for additional temporary total disability benefits are denied and dismissed.  


Dated at Anchorage, Alaska this 2nd day of July, 2002.







ALASKA WORKERS' COMPENSATION BOARD
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Darryl Jacquot,






     Designated Chairman
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Philip Ulmer, Member







Unavailable for Signature 







____________________________                                  






John Abshire, Member

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of JOY C. NOTHEIS employee / applicant; v. PICTURE THIS, INC., employer; STATE FARM FIRE  & CASUALTY CO., insurer / defendants; Case No. 199909558; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 2nd day of July, 2002.

                             

   _________________________________

      




   Marie Jankowski, Clerk

�








� During preliminary matters the employee requested a continuance because Barbara Williams was unexpectedly unavailable.  Ms. Williams has never filed an entry of appearance in this claim as a non-attorney representative.  In her August 14, 2001 letter to the Board Ms. Notheis advised:  “This letter is to inform the necessary parties that I, Joy Chandler-Notheis, have chosen Barbara Williams to educate and inform me in and on any legal matters.  I need her to help me to fully understand terms, issues, laws and give me the knowledge necessary to proceed with my education of these facts.”  Under 8 AAC 45.074(b) we could find no good cause to continue the hearing.  We noted at the conclusion of the hearing that the employee represented herself well, and ably presented her claims.  


� Neither the employee nor Ms. Williams filed a timely witness list as required under 8 AAC 45.112 and the November 29, 2001 prehearing conference summary.  
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