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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                              Juneau, Alaska 99802-5512

	MICHAEL E. COAKER, 

                                                  Employee, 

                                                     Applicant

                                                   v. 

NISEI CONSTRUCTION CO INC.,

                              (Uninsured)

                                                  Employer,

                                                     Defendant.

	)

)

)

)

)

)

)

)

)

)

)

)

)

)
	     DECISION AND ORDER

     ON RECONSIDERATION
    AWCB Case No.  199729847
    AWCB Decision No.  02-0124

     Filed with AWCB Fairbanks, Alaska 

     on July 11 , 2002


We are deciding the applicant's petition for reconsideration of our decision finding the employee eligible for workers’ compensation coverage in Alaska on the basis of the written record. Attorney Cynthia Turner represents the applicant; no one appeared on behalf of the defendant.  We closed the record when we met in Fairbanks, Alaska on June 27, 2002 to consider this case.

On May 3, 2002, we issued our original decision finding the applicant’s injury should be covered in Alaska. (AWCB No. 02-0080). We summarized the evidence and concluded as follows: 

SUMMARY OF THE EVIDENCE

The employee injured his back while working as a roofing foreman for the employer on a construction project at Fort Wainwright on July 21, 1997. The employee had deductions taken from his wages to cover Washington L & I insurance premiums, and he believed he was covered under the Washington State Workers’ Compensation Act. The employee is a Washington State resident and initially filed his claim with his employer in Washington State on October 13, 1997. Thereafter, on November 1, 2000 the Washington State Department of Labor & Industries denied him workers’ compensation benefits, stating that his workers’ compensation claim should have been filed in Alaska. An order denying a petition for review was issued on October 4, 2001. He then filed for benefits in Alaska on November 27, 2001.

Initially, the employee was told that Wausau was the employer’s workers’ compensation insurance carrier in Alaska, and filed his claim with Wausau. According to Case Manager George Youngclaus, however, Wausau’s coverage of the employer in Alaska did not begin until October 8, 1997. Our records confirm this coverage start date. The employee seeks a declaration that the employee has no workers’ compensation insurance coverage available to him in Alaska as a result of his July 21, 1997 injury.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.011 provides in pertinent part:

(b) The payment or award of benefits under the workers' compensation law of another state, territory, province, or foreign nation to an employee or the employee's dependents otherwise entitled on account of the injury or death to the benefits under this chapter is not a bar to a claim for benefits under this chapter; however, a claim under this chapter must be filed within the time limits set out in this chapter. If compensation is paid or awarded under this section 

(1) the medical and related benefits furnished or paid for by the employer under another workers' compensation law on account of the injury or death shall be credited against the medical and related benefits to which the employee would have been entitled under this chapter had claim been made solely under this chapter; 

(2) the amount of all income benefits paid or awarded the employee under another workers' compensation law shall be credited against the total amount of income benefits which would have been due the employee under this chapter had claim been made solely under this chapter; . . . .

(c) If an employee is entitled to the benefits of this chapter by reason of an injury sustained in this state in employment by an employer who is domiciled in another state and who has not secured the payment of compensation as required by this chapter, the employer or the employer's carrier may file with the board a certificate, issued by the commission or agency of the other state having jurisdiction over workers' compensation claims, certifying that the employer has secured the payment of compensation under the workers' compensation law of the other state and that with respect to that injury the employee is entitled to the benefits provided under that law.  In that event 

(1) the filing of the certificate shall constitute an appointment by the employer or the employer's carrier of the board as the employer's agent for acceptance of the service of process in a proceeding brought by the employee or the employee's dependents to enforce the employee's or their rights under this chapter on account of the injury; 

(2) the board shall send to the employer or carrier, by registered or certified mail to the address shown on the certificate, a true copy of any notice of claim or other process served on the director by the employee or the employee's dependents in any proceeding brought to enforce the employee's or their rights under this chapter; 

(3) if the employer is a qualified self-insurer under the workers' compensation law of the other state, the employer, upon submission of evidence satisfactory to the board of the employer's ability to meet the employer's liability to the employee under this chapter, shall be considered to be a qualified self-insurer under this chapter; 

(4) if the employer's liability under the workers' compensation law of another state is insured, the employer's carrier, as to the employee or the employee's dependents only, shall be considered to be an insurer authorized to write insurance under and be subject to this chapter; however, unless its contract with the employer requires it to pay an amount equivalent to the compensation benefits provided by this chapter, its liability for income benefits or medical and related benefits may not exceed the amounts of the benefits for which the insurer would have been liable under the workers' compensation law of the other state; 

(5) if the amount for which the employer's insurance is liable under (3) and (4) of this subsection is less than the total of the compensation benefits to which the employee is entitled under this chapter, the board may, if it considers it necessary, require the employer to file security satisfactory to the board to secure the payment of benefits due the employee or the employee's dependents under this chapter; and 

(6) upon compliance with the preceding requirements of this subsection, the employer, as to the employee only, shall be considered to have secured the payment of compensation under this chapter.
AS 23.30.075 and .080 impose severe penalties on employers that fail to insure and keep insured employees subject to the Alaska Workers’ Compensation Act. Under AS 23.303050, liability for benefits continues, regardless of possible fault or negligence of a third party.  Under AS 23.30.110 and 8 AAC 45.050(c)(2) we may act on a petitioner's request if the opposing party does not object.  Based on 8 AAC 45.120, we rely on the documents in our file in making our decision.

We find the employer did not object to the petitioner’s request or ask for an opportunity to appear before us.  We find the employee was injured in the course and scope of his employment. Based on our review of the documentary record, however, it appears the employee did not file his claim within the statutorily required time period under AS 23.30.105. Therefore, subject to any tolling of the statute by the Washington State proceedings or other exceptions to the timeliness rules, we find his claim is not compensable under the Alaska Workers’ Compensation Act.  Accordingly, for purposes of complying with the employee’s request for an order finding no coverage under the Alaska Workers’ Compensation Act, we will issue an order. This decision may be modified if needed under AS 23.30.130.

ORDER

The employee’s claim for workers’ compensation benefits due under the Alaska Workers’ Compensation Act, relating to his injury of July 21, 1997, is denied due to his failure to file his claim within the time limits of AS 23.30.105. 

The applicant seeks reconsideration, contending the employer is out of business and that no realistic opportunity exists for the applicant to recover his workers’ compensation benefits unless he is able to recover from the Washington Department of Labor and Industries. The applicant specifically asked that we modify our decision to order relief as follows:

The statutory time for filing his claim was tolled because of the elaborate and continuous worker’s compensation proceedings in Washington and his claim is allowed in Alaska; however, it appears that there is no possible recovery through Alaska worker’s compensation act (sic) because the employer did not obtain the required insurance and is now out of business. Therefore, it is appropriate for Mike Coaker to have coverage through Washington, particularly since L&I premiums for the State of Washington, were deducted from his pay.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

As an administrative agency, we are permitted to reconsider a previously issued decision, in accordance with AS 44.62.540, which reads as follows:


Reconsideration.  (a) The agency may order a reconsideration of all or part of the case on its own motion or on petition of a party.  The power to order a reconsideration expires 30 days after the delivery or mailing of a decision to the respondent.  If no action is taken on a petition within the time allowed for ordering reconsideration, the petition is considered denied.


(b) The case may be reconsidered by the agency on all the pertinent parts of the record and the additional evidence and argument that are permitted, or may be assigned to a hearing officer.  A reconsideration assigned to a hearing officer is subject to the procedure provided in AS 44.62.500.  If oral evidence is introduced before the agency, an agency member may not vote unless that member has heard the evidence.

We are also permitted to modify a decision in accord with AS 23.30.130, which reads as follows:

Upon its own initiative, or upon the application of any party in interest on the ground of a change in conditions, including, for the purposes of AS 23.30.175, a change in residence, or because of a mistake in its determination of a fact, the board may, before one year after the date of the last payment of compensation benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, whether or not a compensation order has been issued, or before one year after the rejection of a claim, review a compensation case under the procedure prescribed in respect of claims in AS 23.30.110 . Under AS 23.30.110 the board may issue a new compensation order which terminates, continues, reinstates, increases, or decreases the compensation, or award compensation.


08 AAC 45.150(a) allows a party to request rehearings and modification of board orders as follows: “The board will, in its discretion, grant a rehearing to consider modification of an award only upon the grounds stated in AS 23.30.130.”

In response to the applicant’s petition, we asked our staff to undertake an independent investigation concerning the applicant’s claim the employer is out of business and the applicant has no chance of recovery in Alaska.   Significantly, one of our staff members contacted a former coworker of the applicant who said all subcontractors on the Fort Wainwright job were required to secure workers’ compensation insurance coverage for themselves and their employees. Our records reveal that a business known as Mike’s Roofing, Inc., 12828 Avondale Way, Everett, Washington, secured workers’ compensation insurance coverage in Alaska covering the periods of June 30, 1995 – June 30, 1996 and May 8, 1997 – May 8, 1998. Our records also indicate that Mike Coaker, of 12828 Avondale Way, Everett, Washington, was the owner and president of Mike’s Roofing, Inc., and that he obtained an executive officer waiver for himself, exempting himself from required coverage, effective September 22, 1997.


Notably, the alleged date of injury in this case was July 27, 1997, which is before the executive officer waiver took effect. Therefore, it appears the claim should have been filed against the insurer of Mike’s Roofing, Inc. If the claim is also for aggravations occurring after September 22, 1997, we must conclude the applicant made an election not to secured coverage for himself, in the event of a workers’ compensation injury in Alaska.  As such, we find any election to obtain an executive officer waiver, should not be construed against the employer in Alaska. 


In any case, our review of the record convinces us the only mistake we may have made as to the facts of this case is concerning our conclusion the applicant was an employee of the employer. Nevertheless, given that the parties have not presented evidence on the relationship, we will not address this issue at this time. Additionally, we decline to address the question of whether the statute of limitations was tolled in Alaska, until a determination is made concerning the employee - employer relationship. We may also wish to address the tolling question within the context of any claim the applicant wishes to file against the insurer of Mike’s Roofing, Inc., after the parties in any Mike’s Roofing case have had a sufficient opportunity to brief the issue.


Finally, we note we are without jurisdiction to oversee and are unwilling to offer advice to the State of Washington as to the correct interpretation of its Workers’ Compensation Act. In sum, we find the employee has provided insufficient basis to grant his petition for reconsideration or modification at this time. Accordingly, we conclude the petition must be denied.

ORDER

The employee's petition for reconsideration and modification is denied at this time.

Dated at Fairbanks, Alaska this 11th day of July, 2002.


                                          ALASKA WORKERS' COMPENSATION BOARD






________________________________________                                


                                           Fred Brown, Designated Chairman
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John Giuchici, Member




















_____________________________________                                  

              
       


 Dorothy Bradshaw, Member


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order on Reconsideration in the matter of MICHAEL E. COAKER employee / applicant; v. NISEI CONSTRUCTION CO INC., employer; (uninsured) / defendant; Case No. 199729847; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 11th day of July, 2002.

                             

   


______________________________

      




 

Victoria J. Zalewski, Admin. Clerk
�








6

