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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	GRETCHEN L. KLINE, 

                                                   Employee, 

                                                            Respondent,

                                                   v. 

OMNI ENTERPRISES, INC.,

                                                  Employer,

                                                   and 

ALASKA NATIONAL INSURANCE CO., 

                                                  Insurer,

                                                            Petitioners.
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	        FINAL DECISION AND ORDER

        AWCB Case No.  199713686

        AWCB Decision No. 02-0128

         Filed with AWCB Anchorage, Alaska

         July 15, 2002



On June 19, 2002, in Anchorage, Alaska, we heard the employer's petition for dismissal pursuant to AS 23.30.110(c). The employee represented herself.  Attorney Merrilee Harrell represented the employer, Omni Enterprises, Inc., and its insurer Alaska National Insurance Co. (“employer”).  We closed the record at the conclusion of the hearing on June 19, 2002.


ISSUES

Should we grant the employer’s petition to dismiss the employee’s claim for medical benefits because her claim is deemed denied by operation of law under AS 23.30.110(c)? 


CASE HISTORY AND SUMMARY OF THE EVIDENCE


The employee injured her lower back while working as a clerk for the employer on April 30, 1997.  The employer provided medical benefits and temporary total disability (“TTD”) benefits from May 26, 1997, through June 1, 1997.   The employee was treated for her injury by Morris Horning, M.D., Michael Gevaert, M.D., and Larry Levine, M.D.  She also underwent physical therapy.  


At the employer's request, the employee was seen by Douglas Bald, M.D., on February 5, 1999.  Dr. Bald found the employee medically stable and released her to work.  He diagnosed her 1997 work injury as a soft tissue injury, but found she suffered no permanent impairment from her work injury.  Dr. Bald found her symptoms were primarily the result of a 1989 mechanical injury to her spine, and to deconditioning.  He recommended that she undertake an unsupervised back-strengthening exercise regimen.  


Based on Dr. Bald's report, the employer controverted all benefits on February 18, 1999.  Nevertheless, Dr. Gevaert continued to provide conservative treatment to the employee, including medications, at least through May 11, 1999.  On April 20, 1999, the employee filed a Workers’ Compensation Claim (“WCC”).  In response to the employee’s claim, the employer again controverted all of the employee’s benefits on June 4, 1999.  


On October 25, 1999, Dr. Levine rated the employee with a 10 percent whole-person permanent partial impairment (PPI) under the American Medical Association Guides to the Evaluation of Permanent Impairment, Fourth Edition (“AMA Guides”).  In response to inquiries from the employer, Dr. Gevaert (on January 11, 2000) and Dr. Levine (on March 30, 2000), both agreed no further surgical or conservative treatment was necessary.  In his March 30, 2000 response, Dr. Levine also recommended the employee undertake an active independent exercise regime. 


The parties reached a proposed settlement of the employee's entire claim, and submitted a Compromise and Release agreement (“C&R”) for the Board’s review on February 20, 2000.  The Board rejected the C&R as not being in the employee's best interest, specifically finding the employee's waiver of future medical benefits was not in compliance with the requirements of 8 AAC 45.160.  At the parties' request, the case was set for a C&R hearing on May 3, 2000, to re-examine the proposed settlement. 


At hearing the Board again denied the C&R as not in the employee's best interest. The employer requested a formal decision and order (“D&O”) to explain the basis for  rejecting the C&R.  The employer sought an appeal of the May 11, 2000 D&O on May 22, 2000.  On November 14, 2000, the Superior Court denied the employer’s Petition for Review finding the Board did not err in failing to approve the C&R.  Omni Enterprises v. Gretchen Kline, Case No. 3AN-00-03677 CI (Alaska Superior Court, November 14, 2000).  


The parties again reached a proposed settlement of the employee's claim, and submitted a second C&R for the Board’s review on January 26, 2001.  Although the employee waived all of her other benefits under the agreement, she retained the right to seek payment of future medical benefits.  The Board approved the C&R on February 2, 2001.   The employee sought additional medical care after the C&R was approved.  She filed a second WCC on February 1, 2002, claiming the employer refused to pay for new medical costs related to her 1997 injury.  She then filed an Affidavit of Readiness for Hearing (“ARH”) on April 8, 2002.  The employer opposed the employee’s ARH on April 12, 2002.  At a prehearing conference on May 7, 2002, the employer claimed the employee’s claim is barred by AS 23.30.110(c). (“ section .110(c)”).  The parties agreed to a hearing date of June 19, 2002, to argue the employer’s petition to dismiss pursuant to .110(c).  


At hearing, the employee testified that after the first C&R was rejected, she waited to request a hearing on her claim because she was negotiating her case with the employer.  Once the Board approved the second C&R, all of her medical bills were paid and she received a settlement, so she no longer had a reason to proceed to hearing on her initial claim.  Her understanding from the C&R approved on February 2, 2001 was that if she needed medical treatment in the future, she would have to go through the Board to get the treatment approved.  She testified that because the C&R resolved all of the issues from her initial claim, she did not think section .110(c) could bar her claims for medical benefits in the future.


The employer argued section .110(c) operates as a matter of law, and the employee’s February 1, 2002 claim is time-barred.  The employer claimed the employee filed a WCC on April 26, 1999, which was controverted by the employer on June 4, 1999.  The two-year time limit for filing a claim was therefore triggered on June 4, 1999, and expired on June 4, 2001.  The employer asserted there were no procedural obstacles that prevented the employee from timely filing an ARH, and that the employee failed to diligently pursue her claim.   As a result, the employer argued we must deny and dismiss the employee’s claim because the employee did not request a hearing within two years following the June 4, 1999 controversion notice. 


FINDINGS OF FACT AND CONCLUSIONS OF LAW

At issue in this case is the interpretation and application of AS 23.30.110(c), which provides in pertinent part: “If the employer controverts a claim on a board-prescribed controversion notice and the employee does not request a hearing within two years following the filing of the controversion notice, the claim is denied.”   The employer claims the employee was obligated to file an ARH on her April 26, 1999 claim by June 4, 2001.  The Board has previously found that .110(c) operates as a matter of law.  See, e.g., Westfall v. Alaska International Construction, AWCB Decision No. 93-0241 (September 30, 1993); Anderson v. Pacific X-Ray, AWCB Decision No. 00-0002 (January 12, 2000).  However, in this case, we have an interesting series of events leading up the employer’s petition to dismiss.  The employee initially filed a WCC on April 26, 1999.  The employer controverted that claim on June 4, 1999.  The employee never filed an ARH because the parties were in settlement negotiations on her claim.  The parties settled the employee’s April 26, 1999 claim through a C&R approved by the Board on February 2, 2001.  The employee did not waive her right to future medical benefits in the C&R.  The employee filed a new WCC on February 1, 2002 and an ARH on April 8, 2002.  Based on these facts, the case at bar presents a novel issue: should the employer’s June 4, 1999 controversion notice bar the employee’s February 1, 2002 claim for medical benefits?  The Board concludes that it should not.  


A.  Does the employer’s June 4, 1999 controversion of all benefits apply to any claim filed by the employee?


The employer argued at hearing that the June 4, 1999 controversion was for all benefits, including future medical care benefits.  If we were to agree with the employer’s argument, we would have to hold that once an employer files a controversion notice on a claim for medical benefits, if the employee does not file an ARH within two years the claim must be dismissed, and any future claims the employee may file for medical benefits would also be barred by section .110(c).  We do not agree with the employer’s reasoning.  We find an employee can file more than one claim based on her injury, and that a controversion notice for one claim does not apply to all claims filed by an employee.  Once an employee files a claim, if the employer has a good faith basis in law or fact for controverting the claim they may do so.  Harp v. ARCO, 831 P.2d 352 (Alaska 1992); AS 23.30.155.   Only after the specific claim has been controverted is section .110(c) triggered.  We find two additional problems with the employer’s argument.  First, it is inconsistent with the terms of the C&R approved on February 2, 2001(which we will address below), and second, it assumes a controversion applies to an employee’s right to compensation rather than an employee’s claim for benefits.


In Jonathan v. Doyon Drilling, Inc., 890 P.2d 1121 (Alaska 1995), the issue was whether the employee had filed a claim within two years of the employer’s controversion.  The employee argued his requests for hearing were within the two-year limit imposed by section .110(c), because the time period did not begin to run until he filed a written application for benefits with the Board.  The Alaska Supreme Court agreed with the employee that the term “claim” in section .110(c) is “a written application for benefits filed with the Board.”  The court went on to hold that the word “claim” in section .110(c) refers only to the employee’s written application for benefits, not the employee’s right to compensation.  Doyon at 1123-24.  Thus, while the expiration of the two-year time limitation in section .110(c) results in dismissal of a particular claim, it does not prevent the employee from applying for different benefits, or raising other claims, based on a given injury.  Tipton v. ARCO, 922 P.2d 910, n.4, (Alaska 1996).


Section .110(c) differs from a typical statute of limitations which terminates all rights emerging from a cause of action, because it results in dismissal of a particular claim rather than dismissal of an employee’s right to compensation.  Nevertheless, as to the particular claim dismissed under its strictures, section .110(c) resembles a statute of limitations.  Id.  The Supreme Court has stated that the defense of statute of limitations is “generally disfavored,” Tipton v. ARCO Alaska, Inc., 922 P.2d 910 (Alaska 1996); Lee Houston & Associates v. Racine, 806 P.2d 848, 854 (Alaska 1991), and neither “the law  [n]or the facts should be strained in aid of it.” Tipton, 922 P.2d 910. (Citations omitted). 


We will not strain the facts of this case to aid in the employer’s section .110(c) defense.  Our interpretation of section .110(c) is that it applies separately to each claim filed by an employee.  See Tipton, 922 P.2d at n.4.  Thus, we find the employee’s April 26, 1999 claim could have been dismissed pursuant to section .110(c) as of June 4, 2001, if it had not been resolved in the C&R we approved on February 2, 2001.  However, we find the claim filed by the employee on February 2, 2001, was a second, separate, claim for medical benefits to which the June 4, 1999 controversion does not apply. 


B.  What effect does the C&R have on the employer’s June 4, 1999 controversion?

The Board finds that, because the C&R agreement settled the employee’s April 26, 1999 claim, the employee had no unpaid medical claims on which to file an ARH until she needed additional medical care in 2001.  Section .110(c) does not permit a party to request a hearing unless an affidavit is filed stating that the party has completed the necessary discovery, obtained the necessary evidence and is prepared for the hearing.  The employee first contacted the employer to request chiropractic treatment in August 2001.  Since her request for this medical treatment did not even occur until after the employer argues the .110(c) time limit expired, it was not possible for her to file an ARH prior to that time because she could not have completed discovery, obtained evidence and prepared for a hearing.   


On February 2, 2001, the Board approved an agreed settlement between the parties in which the employee agreed to waive all of her benefits under the Workers’ Compensation Act except her right to seek payment for future medical expenses related to her 1997 back injury.  By asking us to dismiss the employee’s claim under section .110 (c), the employer is in essence arguing the employee waived her right to seek payment of any medical bills incurred after June 4, 2001.  The employer claims this is consistent with the approved C&R.  This is not how we interpret the parties’ agreement.  We believe the approved C&R resolved all pending issues regarding the employee’s April 26, 1999 claim.  We therefore find the original controversion filed on June 4, 1999 cannot apply to the employee’s February 1, 2002 claim, because to do so would negate certain terms of the C&R. 

A contract is considered an integrated contract if it is intended by the parties to be a final expression of some of or all of the terms of their agreement.  S&B Mining v. Northern Commercial Co., 813 P.2d 264 (Alaska 1991).  A C&R is an integrated contract between the parties.  Paluck v. Wise Enterprises, AWCB Decision No. 00-0106 (June 6, 2000).  “Contracts are to be interpreted so as to give effect to the reasonable expectations of the parties…”  Craig Taylor Equipment v. Pettiboine Corp., 659 P.2d 594, 597 (Alaska 1983), and “[a] settlement covers only those claims or rights that are specifically mentioned in the agreement.”  Arthur Larson & Lex K. Larson, Workers’ Compensation Law, § 132.05, at 132-9 (2001).  

Under Taylor, 659 P.2d at 597, we look to the agreed settlement to ascertain the reasonable expectations of the parties.  In the C&R approved on February 2, 2001, the section entitled "Compromise" states: "In order to resolve all past, present, or future disputes between the parties with respect to compensation rate, compensation for disability, regardless of whether the same be temporary total disability, temporary partial disability, permanent partial impairment, permanent total disability, penalties, interest, costs, medical or reemployment benefits, the employer and its workers’ compensation carrier will pay….”  The "Compromise" section goes on to state: "The parties agree that the employee's entitlement, if any, to future medical benefits under the Alaska Workers' Compensation Act is not waived by the terms of this agreement, and that the right of the employer to contest liability for future medical benefits is also not waived by the terms of this agreement."

Under the terms of this settlement agreement, the employee retained the right to seek payment of medical expenses, and the employer retained the right to dispute payment for such expenses.  The employee specifically retained the right to seek payment of future medical expenses.  There is no language in the C&R purporting to limit the employee’s future claims for medical benefits to those incurred on or before June 4, 2001, or risk dismissal under section .110(c).  The employer agreed to leave future medical benefits open, and in exchange retained the right to contest liability for any claims requesting such benefits.  Accordingly, we conclude the parties did not intend for employee to waive her right to seek payment of medical expenses incurred after June 4, 2001.  We find the C&R does not bar the employee’s February 1, 2002 claim for medical treatment.  We therefore conclude the employee may pursue her claim.

C.
Has the employee met the requirements of section .110(c) and Gudenau v. Sweeney, 736 P.2d 763, 768 (Alaska 1987)?

Section .110(c) requires a hearing be requested within 2 years following the filing of a controversion notice by the employer.  Even if we did not find the employee’s April 26, 1999 claim was resolved by the C&R, and her February 2, 2001 claim is a separate claim for which the June 4, 1999 controversion does not apply, we would find the requirements of section .110(c) were satisfied.  A C&R hearing was held on May 3, 2000.  This hearing was held within two years of the employer’s controversion, thus the employee’s claim would not be denied under section .110(c).  See, Aune v. Eastwind, Inc., AWCB Decision No. 01-0259, (December 19, 2001).  

The employer also argued the employee must satisfy the three part test set forth in Gudenau & Co., Inc. v. Sweeney Ins., Inc., 736 P.2d 763, 768 (Alaska 1987) in order to pursue her claim.  In Gudenau the Alaska Supreme Court stated a plaintiff must satisfy three requirements in order to establish his right to pursue an otherwise untimely remedy:  (1) his or her pursuit of the initial remedy must give the defendant notice of the existence of a legal claim against it;  (2) the defendant must not be prejudiced in its ability to gather evidence by the bringing of the second claim; and  (3) the plaintiff must have acted in good faith.  Although we find the employee does not have an untimely claim, we will address the employer’s argument.  


Here, the employer is not prejudiced in its ability to gather evidence.  The employee has filed a new claim and quickly requested a hearing on that claim.  The employer has the medical records from the employee’s initial claim, and can always request an evaluation of the employee to determine whether she is entitled to the medical benefits she is requesting.  Finally, the Board finds that the employee has acted in good faith in pursuing her claim.  Once she needed medical care for her back, she filed a new claim and then diligently pursued it.  She testified convincingly that she had no claim to file until she needed medical care in August 2001. Additionally, there is no evidence before the Board of any obstruction on the employee’s part or intent to delay her claim.  

The Board finds the employer’s June 4, 1999 controversion does not bar the employee’s February 1, 2002 claim for additional medical benefits.  The employee may pursue her claim for those medical benefits which were not resolved by the parties’ February 2, 2001 C&R.  The employer’s Petition to Dismiss her claim is denied.



ORDER
The employer’s Petition to Dismiss the employee’s claim is denied and dismissed.  



Dated at Anchorage, Alaska this 15th day of July 2002.





ALASKA WORKERS' COMPENSATION BOARD
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Suzanne Sumner, Designated Chairperson







____________________________                                






Harriet M. Lawlor, Member







____________________________                                  






Marc D. Stemp, Member

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of GRETCHEN L. KLINE employee / respondent; v. OMNI ENTERPRISES, INC., employer and ALASKA NATIONAL INSURANCE CO., insurer / petitioners; Case No. 200120856; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this  15th day of June, 2002.

                             

   _________________________________

      






Shirley DeBose, Clerk
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