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	        FINAL DECISION AND ORDER

        AWCB Case Nos.  199827224, 199903971,

                                        199929813

        AWCB Decision No. 02-0133

         Filed with AWCB Anchorage, Alaska

         July 22, 2002




On June 20, 2002, in Anchorage, Alaska, we heard the employee's claim for temporary total disability (“TTD”) benefits, medical benefits, penalty, interest, and attorneys’ fees and costs.  Attorney William Soule represented the employee.  Attorney Deirdre Ford represented the employer, Municipality of Anchorage (“employer”).  We closed the record at the conclusion of the hearing on June 20, 2002.


ISSUES
1. Is the employee’s back condition a compensable injury?

2. Is the employee entitled to TTD benefits under AS 23.30.185 from April 26, 1999, until the date of medical stability following the IDET procedure?

3. Is the employee entitled to additional medical benefits under AS 23.30.095(a)?  

4. Is the employee entitled to penalties and interest under AS 23.30.155?  

5. Is the employee entitled to attorneys’ fees and costs under AS 23.30.145 and 8 AAC 45.180?


CASE HISTORY AND SUMMARY OF THE EVIDENCE


The employee was employed as a weatherization worker for the employer from 1995 until April 1999.  During this period of time, the employee suffered four work-related injuries.  In September 1996 he strained his low back.  In October 1997 he injured his groin area.  In November 1998 he again strained his low back, and in March 1999 he again strained his groin area.  The parties resolved the employee’s groin injuries through a partial Compromise and Release Agreement (“C&R”) approved by the Board on November 8, 2000. 


The employee testified at the hearing that he had been in car accidents in both 1990 and 1994 and that all of his symptoms from those accidents had resolved.  He was injured in 1995 when he fell from a roof, but he recovered from those injuries as well, and returned to work approximately four weeks after his fall.  He stated he previously injured his back at work in 1996 and he received TTD benefits for a period of time.  He also testified he injured his groin while working for the employer in 1997, and underwent a double hernia operation.   


The employee testified he injured his back on November 10, 1998 when he was lifting a door onto a truck.  A co-worker, Marvin Spott, was present when the injury occurred.  The employee claimed he did not file a report of injury until December 28, 1998, however, because his supervisor at the time discouraged him from doing so. He finally completed the report on December 28, 1998, because his regular supervisor, Larry Kittoe was out, and Michael Foreman, the acting manager, was t​here in his place.  The employee believed Mr. Foreman would complete the form and file it properly, so he filled it out while Mr. Kittoe was gone.

Mr. Spott testified he saw the employee standing beside a solid pre‑hung door next to one of the work trucks, heard the employee moan and state that he had injured himself, and noticed the door was inside of the work truck.  Although he did not see the accident happen, he saw the employee right before, and right after it happened.  The door had been moved from the floor into the truck, and no one else was around but the employee and himself.  Mr. Spott told the employee to report the injury and saw the employee go straight into the manager’s office.  Mr. Spott testified he also confirmed to the supervisor, Larry Kittoe, that the employee had hurt himself. 


Scott Perkins also testified.  He was the employee’s supervisor briefly in late 1999 after Mr. Kittoe left.  Mr. Perkins testified the employee had presented him with a light duty work release and was motivated to return to work, but that he was told by the employer’s head of Human Resources Department that the employee could not return to work without a full work release.  He testified that although there was no long term light duty work available in the weatherization department for the employee’s position, there were a lot of light duty jobs that could be done around the weatherization department shop.  In his opinion, provisions could have been made to allow the employee to continue working. 


Following the November 10, 1998 injury, the employee saw Lee Schlossetein, M.D., on November 11 and 13, 1998, for complaints of low back pain.  He was given naproxen and acetaminophen with codeine.  Lumbar spine x‑rays were taken on November 13, 1998, the results of which were negative.  (Dr. Schlossetein 11/11/98 and 11/13/198 Chart Notes).  The employee then saw Robert Bosveld, M.D., on November 24, 1998.  Dr. Bosveld, completed a report which stated the November 10, 1998 injury was work‑related, the employee was not medically stable, and was not released to work for an estimated 8 to 14 days. (Dr. Bosveld 11/24/98 Physician Report). 


The employee testified he returned to work after the November 1998 back injury and then injured his groin on March 3, 1999 when he was lifting a window.  He reported the injury right away and went home for the day.  The employee testified he believes the March 3, 1999 incident bothered his back as well as his groin because he felt pins and needles in his leg when it happened.   The employee had injured his groin previously in October 1997, and believes the March 3, 1999 injury either aggravated the previous injury or was a new groin injury.   Litigation over the groin injury was resolved in the C&R approved by the Board on November 8, 2000.


Between his November 1998 injury and his March 1999 injury, the employee had been receiving treatment from various physicians for persistent groin pain.  The pain had continued since his hernia operation on February 18, 1998.  On March 10, 1999, the employee told Glenn Ferris, M.D., he had been doing a lot of heavy lifting at his job and upon straining to lift a large window, had the sensation of a hot water bottle breaking and running down his right groin and leg region.  Dr. Ferris scheduled the employee for a right lumbar sympathetic block, and released him from work for one and one half days. (Dr. Ferris 3/10/99 Chart Note).  The employee was intermittently released to work on a light duty status, and then in late April was ultimately restricted from work by Dr. Ferris until May 30, 1999.  On April 30, 1999, on a Certification of Health Care Provider Form, Dr. Ferris noted the employee was “currently incapacitated and it may continue for the next three months.”  The employee obtained a restricted work release from Dr. Boseveld on July 12, 1999, limiting him to lifting no more than fifty pounds for the foreseeable future.  

During this time, the employee was on short-term disability.  The employee attempted to return to work with weight r​estrictions before his short-term disability benefit expired on August 18, 1999.  The employee testified he was told he could not return to work without a full duty work release, and that he was going to be fired unless he could come back with a full duty work release.  On or about August 30, 1999, the employee was terminated from employment with the employer.  He has not returned to work.

The employee has received unemployment benefits.  His unemployment records show he received unemployment from October 2, 1999 through January 1, 2000, from February 12, 2000 through March 25, 2000, and from April 8, 2000 through May 6, 2000.  The employee testified he is aware these dates overlap with his claim for TTD, and that if he is awarded any TTD benefits, he will reimburse unemployment for the benefits he has received.

The employee filed a claim for his March 1999 injury on July 16, 1999.   The employer controverted his claim on April 21, 1999, claiming the employee’s medical problems were not work related because Dr. Ferris’s February 26, 1999 report stated that the employee’s current symptoms developed ten months earlier, following a double hernia repair.    The employee filed an affidavit of Readiness for Hearing on August 26, 1999.  The employer objected to the hearing.  A hearing was then scheduled for March 7, 2000.  The March 7, 2000 hearing was cancelled due to discovery matters and rescheduled for June 6, 2000.  The June 6, 2000 hearing was also cancelled.  The employee filed another Affidavit of Readiness for Hearing on July 28, 2000.  That hearing date was continued because the employee was seeking additional medical treatment.  The case was again set for hearing on March 20, 2001.  That hearing date was cancelled because the parties stipulated to a Second Independent Medical Exam (“SIME”) to address a medical dispute between the attending physician and the Employer’s Independent Medical Exam (“EIME”) doctors.  A SIME was performed by Neil Pitzer, M.D., on November 5, 2001.

In his November 5, 2001 SIME report, Dr. Pitzer summarized the following medical history of the employee, which we hereby incorporate by reference:

Extensive records are available for review of Mr. Kruse.  On 12‑19‑90 he was involved in a motor vehicle accident.  He had complaints of pain on the right side his head, posterior neck, all along his back, right hip and medial knee and right foot. He had numbness in the right foot and toes. X‑rays at that time included negative right hip, lumbar spine, thoracic spine, right knee and negative cervical spine x‑rays.  MRI of the brain on 5‑14‑91 was normal.  Neurology evaluation on 5‑21‑91 included diagnoses of muscle contraction headaches. The patient also had complaints of muscle spasms in the neck, shoulder, chest, upper abdominal region and right hip region.  Pain diagram show symptoms throughout the spine, but most prominent in the thoracic and lumbar spine.  He had extensive chiropractic treatment in 1994 and 1995 for his diffuse spine pain.

Lumbar MRI from 11‑10‑94 was unremarkable. Pain diagram from November of 1994 showed diffuse complaints throughout the spine region, shoulders and hip/buttocks.

Consultation examination at the Alaska Spine Institute from 2‑10‑95 notes complaints of neck pain, right shoulder pain, right arm pain mid and lower back pain with right hip pain.  He also had numbness and coldness in the right leg.  Dr. Ferris noted myofascial pain and accompanying trigger points.  He also noted intermittent paresthesias.  Pain diagram at that time also showed pain in the right neck, shoulder, mid thoracic spine and right low back and buttock.  There is also numbness in the right leg.  The patient was placed on a clonidine patch.  The patient also had lumbar sympathetic blocks by Dr. Ferris in 1995.  He also had continued chiropractic treatment at that time.

Wrist x‑rays on 9‑8‑95 were negative.  He was diagnosed scaphoid fracture and placed in a cast.  Nerve conduction studies on 12‑12‑95 was consistent with very mild right carpal tunnel syndrome.  There was a normal EMG of the right upper extremity.  He was given a 3-percent whole person impairment for his right scaphoid fracture on 1‑19‑96.

He was also seen on 2‑13‑96 for a history of a laceration to his chin and upper neck in 1995.  He did have some numbness in his face.  Dr. Nathanson noted there was no facial nerve injury, but that there may be permanent numbness.  

There is a report of accident from 10‑7‑96 from the municipality of Anchorage.  At that time he did injure his lower back on the right side.  The patient also had a work injury from 12‑29‑97 when he shot a nail through his finger.

Office notes from Dr. Bosveld on 2‑4‑98 note a complaint of two months of on​-off burning sensation and a “bubbly” lump in the left groin.  Evaluation by Dr. Snyder on 2‑9‑98 notes bilateral inguinal hernias.  At that time, they discussed surgical management.  Operative notes from 2‑18-98 relates to repair of bilateral inguinal hernias with Marlex mesh.  Follow up note on 2‑23‑98 notes that Mr. Kruse was doing well.  He was released to light‑duty on 2‑25-98 with a maximum lifting of 30 pounds.  He was also limited from pushing, pulling and straining, as well as climbing and crawling.  On 6‑1‑98, Dr. Snyder noted he was still expressing discomfort in both repair sites.  The hernia repairs were intact on examination.  Dr. Snyder suggested taking anti-inflammatory medication.

He was given a two-percent whole person impairment on 4‑10‑98 for the injury to his finger from the nail injury.

There is a handwritten office note from Dr. Schlossetein on 11‑11‑98.  The patient complained of low back pain for two days.  Back exam showed no point tenderness.  Impressions included low back pain and prostatifis.  The patient was given naproxen and acetaminophen with codeine.  No mechanism of injury or circumstances related on this evaluation.  Lumbar spine x‑rays on 11‑13‑98 were negative.  Physician report from Dr. Bosveld on 11‑24‑98 gives the date of injury as 11‑10‑98.  Apparently, he was injured while lifting a door from a warehouse to a work truck.

Lumbar MRI from 12‑31‑98 was normal. There was no evidence of herniated nucleus pulposis, free fragment, stenosis or neural foraminal encroachment. Physiatric evaluation by Dr. Carlsen on 1-8-99 gives an impression of musculoskeletal low back pain with a history of bilateral inguinal hernias.  He did not see any evidence of the MRI to support an extensive work-up or treatment. Rheumatologic workup by Dr. Schlossstein was apparently negative.  Cervical MRI from 1‑28‑99 was essentially negative.  Abdominal and CT scan from 2‑9‑99 was unremarkable.

Consultation by Dr. Ferris on 2‑26‑99 relates evaluation for symptoms related to his double hernia repair.  He noted two months after his surgery, he had a sensation of warmth and fullness in his inguinal region, radiating to his right hip. He then had numbness in his right leg, numbness and swelling in his right neck, shoulder and arm.  He also had low back pain which radiated to his right thoracic region.  Dr. Ferris felt that he may have a complex regional pain syndrome.  Pain diagram showed burning and aching pain in the lumbar spine and buttock.  He also had pain in the right inguinal region.  Right lumbar sympathetic blocks were performed by Dr. Ferris on 3‑5‑99, 3‑11‑99 and 3‑26‑99.  EMG and nerve conduction studies performed by Dr. Ferris on 3‑19‑99 reported findings which were diagnosed as an acute right L4 radiculopathy.  Wave forms are included, by my review, they show evidence of end plates spikes, but no evidence of positive sharp waves.  Dr. Ferris on his 3‑11‑99 notes notes that the lumbar sympathetic blocks first performed relieved all his pain for five days.  He makes no mention of any new work‑related injury from 3‑8‑99.  Dr. Ferris performed a right ilio‑inguinal nerve block on 4‑19‑99.  It appears he had increased pain and increased paresthesias after this block and was seen in the emergency room on 4‑26‑99.

Brain MRI from 5‑18‑99 was normal.  Clinical data included abdominal pain, back pain and numbness on the right side.

Dr. Snyder reevaluated Mr. Kruse on 12‑13‑99.  He had complaints of right groin pain and other and sundry complaints.  He found no evidence of recurrent inguinal hernia on either side.  They discussed surgical intervention for possible nerve entrapment, but Dr. Snyder thought that in all probability there was a minimal likelihood of benefit from this approach.  Surgery was performed on 1‑1‑00.  The ilio‑inguinal nerve was identified and apparently a neurolysis was performed of the right ilioinguinal nerve.  It appears that underlying mesh graft was intact.

Evaluation by Dr. Marbarger on 2‑25‑00 is available.  It appears Mr. Kruse was stable from his hernias, but Dr. Marbarger recommended lumbar MRI and lower extremity nerve conduction studies.  Neurology evaluation by Dr. Tella, in Fremont, Nebraska, is available from 4‑3‑00.  She reported injuries from May 1996, June of 1997 and October of 1997.  He also had a back injury in November 1998.  Her impression was multiple back injuries with signs of ongoing right leg pain and EMGs indicating lumber radiculopathy in the past.  Paresthesias right lower extremity.  Frustration with chronic pain other legal issues.  She did recommend an MRI of the lumbar spine.  Lumbar MRI from 5‑23‑00 noted minimal bright signal beneath the posterior longitudinal ligament at L5 S1 consistent with radial tear of the annulus.  No disc bulging or herniation. Otherwise normal lumbar spine MRI.

MRIs were reviewed by Dr. McCormack on 6‑15‑00.  He reviewed MRIs from 4​-20‑99 and 5‑23‑00 of the lumbar spine.  This conclusion was that the study suggested an annular tear in the posterior annulus at L5 S1, which was new since 4‑20-99.  Dr. Tella also noted that the annular tear at L5 S1 should not clinically cause a right L4 radiculopathy.  Notes from Providence Alaska Medical Center relates a lumbar epidural steroid injection from 6‑12‑00.  That note also related to a series of three epidural steroid injections one year ago.  Those injections provided 7‑10 days of pain relief.

Evaluation by Dr. Davis Peterson on 9‑5‑00 gives an impression of a hyperintense zone at L5 S1 conceivably associated with radial tear secondary to lifting injury in November 1998.  He felt he may be a reasonable candidate for discography and subsequent IDET procedure.

There is a review of MRI films dated 9‑16‑00 from Imaging Specialists of Alaska. Dr. Lewis reviewed lumbar MRIs from 12‑31‑98,4‑20‑99 and 5-23‑00.  Dr. Lewis felt there was no interval change in the disc protrusion.  He noted the annular tear was more conspicuous in the 1999-2000 images.  He also felt there was no significant interval change in size of the posterior disc protrusion and annular tear in comparing the three sets of images.

The patient had an evaluation at the advanced pain center of Alaska by Dr. Stinson on 9‑27‑00.  Dr. Stinson did recommend discography at that time. Discography was performed on 10‑5‑00 at L3‑4, L4‑5 and L5‑S1.  It appears that there is no significant pain response at L3‑4 or L4‑5.  The significant pain response at L5 S1 at 28 PSI with recreation of pain and concordant findings. Lumbar CT scan on 10‑5‑00 showed grade one degeneration at L5 S1 and some extension of dye to the posterior periphery of the disc with a degree of annular destruction of grade three.  On 11‑1‑00, Dr. Stinson recommended a pain psychology evaluation and if appropriate, he would recommend the IDET procedure for his internal disruption at L5 S1.  The psychology evaluation is not available for review.  Dr. Stinson on 1‑29‑00 noted that Mr. Kruse had recently undergone an independent medical evaluation.  The IDET procedure was still recommended at that time.  There are multiple notes through 3‑19‑01 from Dr. Stinson regarding the IDET procedure being recommended.  Psychology treatment notes are available for biofeedback and psychotherapy, but psychological assessment with the diagnostic testing or diagnoses are not available.

There is an independent medical evaluation from 1‑12‑0[1] by Drs. Bell and Bald. They reviewed extensive medical records.  Impression was multiple lumber strain injuries related to alleged work injuries of 5‑30‑96, 10‑2‑97 and 11‑10‑98.  Annular tear of L5 S1 disc, incidental finding.  Chronic pain behavior, pre​existing.  Status post bilateral herniorrhaphy surgery.  Status post right ilioinguinal neurolysis.  In the discussion section, there are multiple references to long‑standing chronic pain complaints involving his low back, right lower extremity, groin region and a variety of bodily regions.  They noted that a neurologist had diagnosed him with polysomatization in 1999.  Drs. Bell and Bald did not feel that Mr. Kruse's low back pain or right leg symptoms were related to any work injury between 1995 and 1999.  They felt the annular tear was an incidental finding.  They did not feel Mr. Kruse would benefit from any additional treatment.  They felt that Mr. Kruse was medically stable from any acute lumbar strains.  They did not feel there was any indication of any permanent impairment related to lumbar strain injuries reported from 5‑96, 10‑97 and 11‑98.  They did not place Mr. Kruse on any permanent work restrictions.

Physical capacities evaluation was performed on 8‑2‑01 and 8‑3‑01. Testing shows he had decreased bilateral wrist range of motion, decreased bilateral upper extremity strength and sensation.  He tested positive for thoracic outlet syndrome bilaterally.  He had low back and bilateral lower extremity pain, right greater than left.  Standing balance was decreased secondary to S1 innervation with severe radicular symptoms and weakness in both lower extremities.  Physical capacities testing showed Mr. Kruse functioning at the light level of physical demand characteristics of work.  Work options were restricted.  They also felt he would not benefit by returning to a position that required repetitive lifting or climbing. He did appear to be at risk for injury and would benefit from a lower level duty over extended period of time.

Although the August 6, 1999, EIME performed by Scot Fechtel, M.D., and Bryan Laycoe, M.D., was provided to Dr. Pitzer for review, he did not reference it in his report.  However, he did reference the January 12, 2001 EIME performed by Lynne Bell, M.D., and Douglas Bald, M.D., in his report.  The EIME report by Drs. Bell and Bald summarized the exam performed by Drs. Fechtel and Laycoe at length.  


Drs. Fechtel and Laycoe’s diagnosis was chronic pain syndrome which might have been aggravated by the March 1999 episode, but which appeared to have been present prior to that.  Sensory examination findings were felt to be nondermatomal.  They did not give a permanent partial impairment rating.  It was their opinion psychological factors were possibly playing a role in the employee’s ongoing pain syndrome and might warrant further evaluation. They did not feel the employee was a surgical candidate.

In his November 5, 2001 SIME report, Dr. Pitzer found the employee’s right groin pain was due to persistent symptoms from his previous inguinal herniorrhaphy, and his lumbar spine problems were a combination of mild L5 S1 degenerative disc disease and possible facet syndrome.   It was his opinion that the employee’s groin pain was not specifically related to the employee’s November 10, 1998 injury or March 8, 1999 injury, but that the employee’s current back problems were related to the 1998 injury.  He stated that even though the employee’s injuries aggravate a pre-existing condition, the employee’s current condition is primarily related to the employee’s injuries while working for the employer.  Dr. Pitzer opined the employee was not medically stable, but suspected he would be at a point of medical stability approximately three months after the IDET (intra-discal electrothermal treatment) procedure has been performed.

When asked about the appropriateness of any additional treatment, and specifically about an IDET procedure, Dr. Pitzer stated:

I think given his very focal exam at the lumbosacral junction, lack of neurologic symptoms and no specific evidence of symptom magnification, the IDET procedure would be reasonable to pursue.  Although the IDET procedure is relatively new and research studies are still under way, I think for a patient with a single level, diskograpy proven, disc lesion, that the IDET procedure is reasonable to pursue.  Given his examination and lack of obvious complicating pscychological problems, I think this procedure would be reasonable to pursue. 

On February 15, 2002 the employer again controverted medical treatment, based upon Dr. Bell and Dr. Bald’s EIME report.  The case was again rescheduled for hearing for June 20, 2002.


At the hearing, the employee argued the employee is entitled to TTD since April 26, 1999 because he is still not medically stable and is only capable of working light duty work due to his injuries.  He argued that even though he worked some minimal “odd lot” jobs for a couple of hundred dollars since his injuries, he otherwise has not been employed since April 26, 1999.  The employer fired him without providing him any alternate employment within his physical capacities, and he has not been retrained.  He argued he has proven his claim for TTD by a preponderance of the evidence.  The employee also argued he is entitled to a penalty on any TTD benefits awarded since the employer’s controversion was not supported by medical evidence.  He requested past and future medical benefits, specifically the IDET procedure pursuant to Philip Weidner & Associates v. Hibdon, 989 P.2d 727 (Alaska 1999).  Finally, he requested interest on all benefits the Board awards him, as well as attorney’s fees and costs.


At the hearing the employer claimed the employee has been able to work, so the presumption is he is not TTD.  The employer argued the medical evidence eliminates the work-related injuries as the cause of the employee’s current disability because, despite multiple evaluations with multiple specialists, the source of the employee’s low back pain was not diagnosed.  The employer also argued the employee has previously settled his claims relating to his hernia/groin injuries with the employer and therefore to the extent the employee’s hernia/groin injuries are the source of his current low back complaints, the employee is not entitled to any benefits.  The employer stated the employee is not entitled to a penalty because there was sufficient evidence in support of the controversions filed by the employer because no one knew what the employee’s problem was. Finally, the employer argued that if the Board should award any TTD benefits, it should be limited to the employee’s period of recovery from the IDET procedure.


    

FINDINGS OF FACT AND CONCLUSIONS OF LAW

I.
COMPENSABILITY
In our analysis, we must first apply the statutory presumption of compensability. 
 AS 23.30.120(a) provides, in part:  “In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter…” The Alaska Supreme Court has held “the text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute.”  Meek v. Unocal Corp., 914 P.2d 1276, 1279 (Alaska 1996).

To make a prima facie case, the employee must present some evidence that (1) he has an injury and (2) an employment event or exposure could have caused it.  “[I]n claims ‘based on highly technical medical considerations,’ medical evidence is often necessary in order to make that connection.” Burgess Construction Co. v. Smallwood, 623 P.2d 316 (Alaska 1981).  In less complex cases, lay evidence may be sufficiently probative to establish causation. Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).

Applying the presumption of compensability is a three-step process. Louisiana Pacific Corp. v. Koons, 816 P.2d 1379 (Alaska 1991).  In the first step, generally, “AS 23.30.120(a)(1) creates the presumption of compensable disability once the employee has established a preliminary link between employment and the injury.” Wien Air Alaska v. Kramer 807 P.2d 471, 474 (Alaska 1991). 

We find the employee suffered a lower back injury on November 10, 1998, and a groin injury on March 3, 1999.  We find that even though the employee suffered a groin injury after his back injury, he has continually experienced pain in his back due to his November 10, 1998 injury.   Dr. Bosveld examined the employee on November 24, 1998 and noted the November 10, 1998 injury was work-related.  We find the medical record of Dr. Bosveld together with the testimony of the employee and his co-worker Marvin Spott, indicate the employee’s lifting of a window and placing it onto a truck while at work is substantial evidence he suffered a compensable injury.  Therefore, we conclude the presumption of compensability attaches to the employee’s claim, and the burden of production shifts to the employer.

Once the presumption attaches, we proceed to the second step in the process, and determine whether the employer has met its burden of producing substantial evidence showing the disability is not work-related.  Smallwood, 623 P.2d at 316.  Substantial evidence is such relevant evidence as a reasonable mind would accept in light of all the evidence to support a conclusion.  Kessick v. Alyeska Pipeline Serv. Co.,  617 P.2d 755, 757 (Alaska 1980).  Thus, to rebut the presumption, the employer must produce substantial evidence that either (1) provides an alternative explanation which, if accepted, would exclude work-related factors as a substantial cause of disability; or (2) directly eliminates any reasonable possibility that the employment was a factor in the disability.  DeYonge, 1 P.3d at 96 (citing Gillispie v. B & B Foodland, 881 P.2d  1106, 1109 (Alaska 1994)); Grainger v. Alaska Workers’ Compensation Board, 805 P.2d 976, 977 (Alaska 1991). Merely showing another cause of the disability does not, in itself, rebut the compensability of the claim against an employer. Tolbert v. Alascom, Inc., 973 P.2d 603, 611, 612 (Alaska 1999). 


The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption. Veco, Inc., 693 P.2d at 871.   The presumption shifts only the burden of production and not the burden of proof, therefore, we examine the employer’s evidence in isolation.  Id. at 869.  If the employer produces substantial evidence rebutting the presumption of compensability, the presumption drops out, and we move to the third step. Id. at 870.


Examining the medical evidence presented by the employer in isolation, we find the employer presented substantial evidence to overcome the presumption of compensability.  Dr. Bell and Dr. Bald stated in their EIME report that there was no convincing evidence to relate the employee’s chronic low back and right lower extremity symptoms to a work injury suffered in the period between 1995 and 1999.  We find the opinion of Dr. Bell and Dr. Bald provides affirmative evidence rebutting the presumption of compensability.


Once substantial evidence is presented to overcome the presumption that the claim is compensable, the presumption drops out and we proceed to the third step in the process.  In the third step, the employee bears the burden of proving all the elements of the claim by a preponderance of the evidence. Veco, Inc., 693 P.2d at 865.  The party with the burden of proving asserted facts by a preponderance of the evidence must “induce a belief in the mind of the triers of fact that the asserted facts are probably true.” Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).  A longstanding principle in Alaska workers’ compensation law is that inconclusive or doubtful medical testimony must be resolved in the employee’s favor.  Land & Marine Rental Co. v. Rawls, 686 P.2d 1187, 1190 (Alaska 1984); Kessick v. Alyeska Pipeline Service Co., 617 P.2d 755, 758 (Alaska 1978).


There is a great deal of conflicting medical testimony in this case.  We have weighed the opinions of Dr. Bosveld, Dr. Peterson, Dr. Stinson, Dr. Bell, Dr. Bald and Dr. Pitzer, and we have considered the entire medical record.  We find, based upon the medical records and the opinions of Dr. Bosveld, Dr. Peterson, Dr. Stinson and Dr.Pitzer, the employee’s current back problems are related to his injuries while working for the employer.  We further find the employee’s November 1998 injury substantially aggravated his pre-existing back condition and caused severe pain with new symptoms.  We are, therefore, persuaded by a preponderance of the medical evidence, that the November 10, 1998 injury was a substantial factor in causation of the employee’s current condition.  Accordingly, we conclude the employee’s claim for benefits for his back condition is compensable.  

II. 
TEMPORARY TOTAL DISABILITY BENEFITS

AS 23.30.185 provides:


In case of disability total in character but temporary in quality, 80 percent of the injured employee's spendable weekly wages shall be paid to the employee during the continuance of the disability.  Temporary total disability benefits may not be paid for any period of disability occurring after the date of medical stability.

As noted above, the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute.  Meek, 914 P.2d at 1279.  As a result, we will apply the three-step process outlined above to determine if the employee is entitled to TTD.  The employee testified he injured his back while working for the employer on November 11, 1998.  He continued working for the employer and on March 3, 1999, injured his groin at work.  He believes the groin injury bothered his back as well, because he felt pins and needles in his right leg at the time. He testified he attempted to return to work several times with a light duty work release, but was informed unless he was released to full duty work, he would be terminated.  He was terminated on August 30, 1999.  The employee testified that other than a few odd jobs here and there, he has not worked since he was terminated on August 30, 1999.  The employee also testified that Dr. Peterson and Dr. Stinson both told him about the IDET procedure, and he would like to have the procedure and would like to go back to work.  If he is unable to work as a carpenter, he would like to be retrained through vocational rehabilitation.

In a Physician Report dated November 24, 1998, Dr. Bosveld stated the employee’s November 10, 1998 back injury was work-related.  Based on the employee’s testimony and the report of Dr. Bosveld approximately 14 days after the lifting incident, we conclude the presumption of compensability attaches to the employee’s TTD claim.  


The EIME report of Dr. Bell and Dr. Bald, stated there was no convincing evidence to relate the employee’s chronic low back and right lower extremity symptoms to a work injury suffered in the period between 1995 and 1999.  It also stated the employee was medically stable, had no permanent impairment related to his lumbar strain injuries, and that the employee could be released to work without any physical restrictions.  We find the report of Dr. Bell and Dr. Bald is substantial evidence rebutting the presumption of compensability for the employee’s TTD claim.  DeYonge 1 P.3d at 96; Grainger, 805 P.2d at 977.


Finally, the employee bears the burden of proving all the elements of his claim by a preponderance of the evidence.  Veco, Inc., 693 P.2d at 865. 
Other than Dr. Bosveld, the employee first complained of back pain to Dr. Ferris on February 26, 1999.  In a Certification of Health Care Provider Form dated April 30, 1999, Dr. Ferris stated the employee was currently incapacitated and would not be able to return to work for approximately three months.  The employee was still experiencing symptoms from his hernia repair at that time.  Additional hernia surgery was performed on January 1, 2000.  The employee was examined by Dr. Marbarger on February 25, 2000, at which time he was found to be stable from the hernias, but still experiencing back problems.  On September 5, 2000, Dr. Peterson, found the employee had a hyperintense zone at L5 S1, which was conceivably associated with radial tear secondary to the employee’s lifting injury in November 1998.  The employee was evaluated by Dr. Stinson on September 27, 2000 who ultimately performed a discography at the L3-4, L4-5, and L5-S1.  Dr. Stinson reviewed the EIME report of Dr. Bell and Dr. Bald and did not change his recommendation that the employee undergo the IDET procedure.  Finally, it is Dr. Pitzer’s opinion that the employee’s current back problems were related to the 1998 injury.  Dr. Pitzer stated in his report that even though the employee’s injuries aggravated a pre-existing condition, the employee’s current condition is primarily related to the employee's injuries while working for the employer.  He found the employee is not medically stable, although he would suspect the employee to be medically stable approximately three months after the IDET procedure has been performed.


AS 23.30.185 limits the duration of TTD to the date of medical stability.   AS 23.30.395(21) defines medical stability:  

“[M]edical stability” means the date after which further objectively measurable improvement from the effects of the compensable injury is not reasonably expected to result from additional 
medical care or treatment, notwithstanding the possible need for addi​tional medical care or the possibility of improvement or deterioration resulting from the passage of time; medical stability shall be presumed in the absence of objectively measur​able improvement for a period of 45 days; "this presump​tion may be rebutted by clear and convincing evidence . . . .


The employer argued that even if the Board awarded TTD benefits to the employee in this case, they should be limited to the period of recovery after the employee has had the IDET procedure.  This argument appears to be based on the EIME report of Dr. Bell and Dr. Bald, which found the employee was medically stable at the time they examined him on January 12, 2001.  The employee argued he is not medically stable, based on the report of Dr. Pitzer, and the opinions of Dr. Stinson, and Dr. Pitzer, who believe the employee still needs additional treatment.  Thus, there is a dispute as to whether or not the employee is medically stable at this time, which in turn determines when his entitlement to TTD benefits would begin.



The presumption of medical stability in the statutory definition must be read in the context of the terms that “improvement. . . is not reasonably expected.”  To terminate the employee’s TTD benefits, the employer is required to show medical evidence to establish medical stability.  In the absence of any other explicitly required burden of proof to show medical stability, we conclude the employer must show medical stability by a preponderance of the evidence, as is standard in administrative law proceedings.  See AS 44.62.460(e).  Once medical stability is established and has continued for 45 days, it is presumed to continue until overcome by clear and convincing evidence.  Leigh, 823 P.2d at 1246-1247.


In this case, the employer’s EIME physicians found the employee medically stable in their report of January 12, 2001.  However, contemporaneously Dr. Peterson and Dr. Stinson were both recommending the IDET procedure.  This recommended procedure has been deemed reasonable and necessary by three physicians.  Considering this evidence, we cannot find that “improvement  … [was] not reasonably expected” from the recommended treatment, and we cannot find the employee was medically stable as of January 12, 2001, the time of the EIME.


Based on the opinions and treatment given by Dr. Ferris, Dr. Marbarger, Dr. Peterson, Dr. Stinson, and Dr. Pitzer, we find the preponderance of the evidence shows the employee’s hernia problems have resolved, and his back problems are work-related.  Therefore, we find the employee is entitled to TTD benefits from July 30, 1999 (the date Dr. Ferris noted he was incapacitated and could not return to work), until he reaches medical stability.


We note that we gave more weight to the opinions of Dr. Peterson and Dr. Stinson that to those of Dr. Bell, Dr. Bald, Dr. Fechtel or Dr. Laycoe for several reasons.  Dr. Peterson and Dr. Stinson treated the employee on many occasions.  Dr. Bell and Dr. Bald, and Dr. Fechtel and Dr. Laycoe, only examined the employee on one occasion each.  The EIME report of Dr. Fechtel and Dr. Laycoe focused on the employee’s pain complaints from his March 3, 1999 injury.  Dr. Laycoe testified they were looking at the employee’s groin problem.  (Laycoe Depo. at 75).  Dr. Fechtel testified they were looking at the employee’s back problem, and specifically whether his March 3, 1999 injury caused his back problems.  (Fechtel Depo. at 10, 29).  The EIME report of Dr. Bell and Dr. Bald conflicts with the opinions of Dr. Peterson, Dr. Stinson, Dr. Marbarger, and Dr. Pitzer.  Additionally, it conflicts with the physical capacities evaluations performed on the employee on August 2 and 3, 2001. 


We also note the employee received unemployment compensation from October 2, 1999 through January 1, 2000, from February 12, 2000 through March 25, 2000, and from April 8, 2000 through May 6, 2000.  As these dates overlap with our award of TTD benefits, TTD benefits are not payable to the employee during these time periods.  AS 23.30.187.  Additionally, the C&R approved by the Board on November 8, 2000, paid the employee TTD benefits from April 26, 1999, through July 12, 1999, and January 4, 2000, through February 22, 2000.  Thus, those periods of time are also excluded from the TTD awarded in this order.

III. MEDICAL BENEFITS  


AS 23.30.095(a) provides, in part:


The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires....


The statutory presumption of compensability at AS 23.30.120(a) also applies to claims for medical benefits and related transportation costs.  Municipality of Anchorage v. Carter, 818 P.2. 661, 665 (Alaska 1991).  Treatment must be reasonable and necessary to be payable under subsection 95(a).  See Weidner v. Hibdon, 989 P.2d 727 (Alaska 1999); Weinberger v. Matanuska-Susitna School District, AWCB No. 810201 (July 15, 1981), aff'd Case No. 3AN-81-5623 (Alaska Superior Court, June 30, 1982). 


In this case, the employee testified concerning the work-related nature of his back injury, and that he has needed medical care for his back problems since November 1998.  Dr. Peterson, Dr. Stinson, and Dr. Pitzer have all related the employee’s back problems to his work for the employer.  In addition, Dr. Peterson, Dr. Stinson, and the SIME report of Dr. Pitzer all support the medical necessity of the employee receiving the IDET procedure.  We find the record therefore contains sufficient evidence to raise the presumption of compensability for the medical benefits claimed by the employee. 


In most circumstances, to overcome a presumption once it attaches, the employer must present substantial evidence that the medical benefits claimed are not compensable.  Louisiana Pacific Corp. v. Koons, 816 P.2d 1379, 1381 (Alaska 1991); DeYonge, 1 P.3d at 96. There are two methods of overcoming the presumption of compensability:  (1) presenting affirmative evidence showing that the employee's treatment is not work-related and necessary; or (2) eliminating all reasonable possibilities that the treatment is work-related and necessary. DeYonge v. NANA/Marriott, 1 P.3d 90, 96 (Alaska 2000); Grainger v. Alaska Workers' Compensation Board, 805 P.2d 976, 977 (Alaska 1991).


However, in Weidner v. Hibdon, 989 P.2d 727, 733 (Alaska 1999), the Supreme Court held specific medical treatment sought by an injured worker within two years of an injury is compensable, unless the employer can meet the “heavy burden” of proving such care is unreasonable, unnecessary and outside the scope of accepted medical practice.  The Court specifically stated:  “Because Hibdon presented credible, corroborated evidence from her treating physician that the treatment she sought was reasonable and necessary for her recovery, and the treatment fell within the realm of medically accepted options, she proved her claim by a preponderance of the evidence.” Id.  The Court’s decision develops the presumption analysis, as first articulated in Carter, by making the employer’s burden of rebutting the compensability of a particular treatment much greater than a “preponderance of the evidence.”  Between two legitimate, yet contradictory opinions about the efficacy of treatment, the employee may choose to follow the recommendations of his/her own physician.  The employer must demonstrate the treatment is neither reasonable, necessary, nor within the realm of acceptable medical practice.  See, e.g., Robles v. Wal-Mart, Inc., AWCB Decision No. 99-0260 (December 28, 1999).


We note that the medical benefits claimed by the employee were recommended within the two-year time limit of Hibdon.  Dr. Peterson, Dr. Stinson, and Dr. Pitzer all recommend the IDET procedure as reasonable and necessary.  In our review of the record of this case, we find the employer has failed to present sufficient medical evidence to show the claimed medical benefits are not reasonable, not necessary, and not within the realm of acceptable medical practice.  Hibdon, 989 P.2d at 731.  Although IDET, is a relatively new procedure, it is recognized as a medically legitimate procedure within sections of the medical community.  Therefore, we conclude that should the employee elect to undergo the IDET procedure recommended by Dr. Peterson, Dr. Stinson, and Dr. Pitzer, the employer must pay for it pursuant to AS 23.30.095(a).  Accordingly, under AS 23.30.095(a), we find the employee is entitled to his claimed medical benefits for treatment of his back.


We do note however, the employee previously resolved his claims relating to his hernia/groin injuries with the employer in a C&R approved by the Board on November 8, 2000.  Thus, the employer is not responsible for paying any medical bills submitted by the employee for treatment of groin pain only.  However, should a medical bill reflect the employee received treatment for back pain and groin pain, the employer is responsible for payment pursuant to this order.

IV.
PENALTIES AND INTEREST
AS 23.30.155 provides, in part:

(b) The first installment of compensation becomes due on the 14th day after the employer has knowledge of the injury or death. On this date all compensation then due shall be paid. . . .

(d) . . . If the employer controverts the right to compensation after payments have begun, the employer shall file with the board and send to the employee a notice of controversion within seven days after an installment of compensation payable without an award is due. . . .

(e) If any installment of compensation payable without an award is not paid within seven days after it becomes due, as provided in (b) of this section, there shall be added to the unpaid installment an amount equal to 25 percent of it. This additional amount shall be paid at the same time as, and in addition to, the installment, unless notice is filed under (d) of this section or unless the nonpayment is excused by the board after a showing by the employer that owing to conditions over which the employer had no control the installment could not be paid within the period prescribed for the payment.


The employee injured his back on November 10, 1998.  He notified his supervisor of his injury that same day.  The employee’s co-worker, Marvin Spott, also notified the employee’s supervisor of the injury either the same day, or within a few days after it occurred.  Although the employee notified his supervisor of his injury on November 10, 1998, he did not file a written notice of injury until December 28, 1998.  Regardless, we find the employer had timely actual notice of the employee’s injury.  AS 23.30.100(d)(1).


The employer controverted the employee’s November 10, 1998 back claim on January 14, 1999 and January 26, 1999.  We find that even though the January 14, 1999 controversion was timely filed, the employer had no medical evidence at that time to suggest the employee’s injury was not work-related.  Harp v. Arco Alaska, Inc., 831 P.2d 352, 358 (Alaska 1992).  We find the January 26, 1999 controversion was supported by medical evidence, specifically, Dr. Schlosstein’s January 13, 1999 report.  However, it was not timely filed.  AS 23.30.155(b).  As a result, we find a penalty is due under AS 23.30.155(e) for unpaid installments of TTD benefits or medical benefits until the valid controversion was filed on January 26, 1999.


The employer has never paid the employee any TTD benefits for his November 1998 back injury.   8 AAC 45.142 provides, in part:

(a) If compensation is not paid when due, interest must be paid at the rate established in AS 45.45.010.  If more than one installment of compensation is past due, interest must be paid from the date each installment of compensation was due, until paid.  If compensation for a past period is paid under 
an order issued by the board, interest on the compensation awarded must be paid from the due date of each unpaid installment of compensation.

For injuries which occurred before July 1, 2000, our regulation at 8 AAC 45.142 requires the payment of interest at a statutory rate of 10.5% per annum, as provided at AS 45.45.010, from the date at which each installment of compensation, including medical compensation, is due.
  The Courts have consistently instructed us to award interest to claimants for the time-value of money, as a matter of course.  See Land & Marine Rental Company v. Rawls, 686 P.2d 1187, 1192; Harp v. Arco Alaska, Inc., 831 P.2d 352 (Alaska 1994); Childs v. Copper Valley Electrical Association, 860 P.2d 1184, 1191 (Alaska 1993).  Accordingly we will award interest to the employee under 8 AAC 45.142(a)&(b)(3) on all TTD benefits and medical benefits from the dates on which those benefits were due to him.  We will also award interest under 8 AAC 45.142(b)(3)(C) to any medical provider or payer reimbursed as a result of this decision.

V.
ATTORNEYS’ FEES AND COSTS

We next consider the employee’s request for attorney’s fees and costs.  AS 23.30.145 provides in pertinent part:

(a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less then 25 percent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 percent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded….  In determining the amount of fees the board shall take into consideration the nature, length, and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.  

(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.


Based on the facts in this case, we find the employer controverted and otherwise resisted paying the employee benefits, and conclude we may award attorney's fees under subsection AS 23.30.145(b).  Subsection .145(b) requires that the attorney’s fees awarded be reasonable.  Our regulation 8 AAC 45.180(d) requires that a fee awarded under subsection .145(b) be reasonably commensurate with the work performed.  It also requires that we consider the nature, length, and complexity of the services performed, as well as the amount of benefits involved.


We find the employer controverted and resisted payment of medical and TTD benefits the employee claimed.  This resistance required him to obtain the assistance of an attorney.  The employee has requested attorney’s fees totaling $13,580.00.  Practice in the Workers' Compensation forum is contingent upon prevailing on issues presented to the Board.  The employee's counsel has practiced in the specialized area of workers' compensation law for many years.  In light of Mr. Soule’s experience, and the contingent nature of workers' compensation practice, we find $200.00 per hour to be a reasonable hourly rate for Mr. Soule. 


Turning to the present case, we find that the employee prevailed on all of his claims.  His back claim has been found compensable, and he has been awarded TTD, medical benefits, penalties and interest.  We find these benefits to the employee to be significant.  We also note this case was well litigated by experienced, competent counsel and required presentation of what was at times, confusing and complicated medical evidence.  


Mr. Soule’s affidavits reflect total billing hours of 67.90 at $200.00 per hour, for a total of $13,580.00.  We find an award of $ 13,580.00 to be reasonable and necessary in light of the benefits awarded to the employee. 


Regarding costs, the affidavits reflect total costs of $386.12.  We find the costs claimed by the employee to be reasonable and necessary and appropriate pursuant to 8 AAC 45.180(f).  Therefore, the employer shall pay a total of $13,966.12 for reasonable attorney’s fees and costs.  


ORDER
1. The employee’s back condition is compensable.

2. The employee is entitled to TTD benefits under AS 23.30.185 from April 30, 1999, until he reaches medical stability following the IDET procedure.

3. The employee is entitled to additional medical benefits under AS 23.30.095(a).  

4. The employee is entitled to penalties and interest pursuant to AS 23.30.155.  

5. The employee is awarded attorney fees and legal costs in the amount of $13,966.12.



Dated at Anchorage, Alaska this _____  day of July 2002.





ALASKA WORKERS' COMPENSATION BOARD







_________________________________                                






Suzanne Sumner, Designated Chairperson







____________________________                                






Harriet M. Lawlor, Member







____________________________                                  






Marc D. Stemp, Member


If compensation is payable under the terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Superior Court.


If compensation is awarded, but not paid within 30 days of this decision, the person to whom compensation is payable may, within one year after the default of payment, request from the Board a supplementary order declaring the amount of the default.

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of ROBERT A. KRUSE employee / applicant; v. MUNICIPALITY OF ANCHORAGE, employer  / defendant; Case Nos. 199827224, 199903971, and 199929813; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 22nd day of July, 2002.

                             

   _________________________________

      






Marie Jankowski, Clerk
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� The presumption of compensability applies when a claim is found not time-barred pursuant to AS 23.30.100(d)(1). Williams v. State of Alaska, 938 P.2d 1065 (Alaska 1997).


� AS 23.30.155(p) provides a different rate of interest for injuries on or after July 1, 2000.





24

