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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	WARREN P. ALTHOUSE, 

                                                   Employee, 

                                                            Applicant

                                                   v. 

HOLLAND AMERICAN LINE/WESTOURS,

                                                  Employer,

                                                   and 

HOLLAND AMERICA LINE - WESTOURS, 

INC.,

                                                  Insurer,

                                                            Defendants.
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	          DECISION AND ORDER

        AWCB Case No.  199819107
        AWCB Decision No. 02-0134  

         Filed with AWCB Anchorage, Alaska

         on July 22, 2002 



On March 7, 2002, we heard the employee’s October 25, 2001 claim for an order to reimburse settlement money recovered from the employee’s privately purchased UIM (Un/Under Insured Motorist) policy, with interest, penalties, attorney’s fees, and costs.  Attorney Michael Jensen represents the employee.  Attorney John Harjehausen represents the employer.  We closed the record at the end of the hearing.

ISSUES

1. Do we have jurisdiction to decide whether the employer has an AS 23.30.015(g) lien against the employee’s private UIM policy settlement?

2. Is the employee entitled to a penalty, interest, attorney fees and costs?

3. Is the employee’s claim barred by AS 23.30.105?

SUMMARY OF THE EVIDENCE


     The employee was severely injured in an automobile accident on September 12, 1998, while working as a bus driver for the employer.  Although the employer carried workers’ compensation and general liability insurance for its drivers, it did not provide uninsured/underinsured motorist’s (UIM) coverage.  Therefore, drivers had the option to carry their own UIM insurance.  The employee paid premiums to Hartford Insurance for a UIM policy.  


The employee retained the services of an attorney (Janet Bolvin) who pursued a claim against his UIM policy for the work injury.
  Bolvin negotiated a settlement for policy limits, which included Rule 82 attorney fees and interest.  Apparently, because Hartford paid the full demand for policy limits, the employee did not sign a release. After deducting her contingent attorney’s fee and legal costs, Bolvin sent the balance of the settlement proceeds to the employer’s workers’ compensation adjuster.  This disbursement occurred on February 16, 1999.  The letter Bolvin sent with the check was not copied to the employee.

The employee testified at hearing.  He said he was outside the state of Alaska and was not aware that the settlement on his UIM policy was negotiated.  The employee testified he did not know the UIM settlement proceeds were sent to the employer until September of 2000, when he was finally able to obtain a copy of his file from Bolvin, after paying $300 in copying charges.  The employee immediately contacted Hartford.  A Hartford representative confirmed its payment of the full value of the employee’s UIM policy to Bolvin.  (October 14, 2000 Letter from Hartford Insurance to Warren Althouse with a copy of the cancelled check made payable to “Janet Bolvin, Esquire, in trust for Warren P. Althouse”).  The cancelled check indicates the money was paid on the endorsement “FOR DEPOSIT ONLY Janet Bolvin Trust Account Number 01119411.”  The employee testified he has not received any money from the settlement of his UIM claim.

On October 25, 2001, the employee, represented by Mr. Jensen, filed a workers’ compensation claim seeking reimbursement of the money “improperly” paid by his former attorney to the employer’s adjusting company.  The employee also seeks a penalty on the amount improperly paid (and now being intentionally withheld), interest, attorney’s fees and costs.  

The employer argues the Board lacks subject matter jurisdiction to hear the claim because the money sought is not “compensation.”  Therefore, the employer argues, the proper forum for resolving this civil law issue and the remedy sought is the Superior Court.  

Alternatively, the employer argues the employee’s claim is barred by operation of AS 23.30.105, because he failed to file his claim within two years of the precipitating event on which he bases his claim, distribution of the UIM settlement monies.  Finally, the employer argues it is “not liable for penalties and interest because the employee is not seeking benefits wrongfully withheld.”  (Employer Hearing Brief at 3).

FINDINGS OF FACT AND CONCLUSIONS OF LAW


First, we conclude AS 23.30.105 does not bar the employee’s claim.  Although Section 105 generally forecloses a claim for benefits unless it is filed within two years after the injury and disablement, it specifically states:  “However, the maximum time for filing the claim in any event other than arising out of an occupational disease shall be four years . . . .”  Furthermore, we find the employee did not know about the diversion of his UIM settlement proceeds until September 2000.  Therefore, we conclude the employee’s October 2001 claim is not barred by Section 105 of the Act.

Second, we find and conclude we have jurisdiction to interpret AS 23.30.et.seq.
  We also have jurisdiction to hear and determine all questions in respect to a claim under AS 23.30.110(a), even if, as the employer argues, we do not have authority to order a specific remedy.  Simon v. Wood Products, 633 P.2d 252, 256 (Alaska 1998).  Further, we have equitable powers which are necessarily incidental to the exercise of our statutory jurisdiction.  Blanas v. The Brower Co., 938 P.2d 1056, 1062 (Alaska 1997).  

We conclude the employer had no right under Section 15(g) to assert a lien on the proceeds of the employee’s privately purchased UIM policy.  AS 23.30.015(g) states: 

If the employee or the employee’s representative recovers damages from the third person, the employee or representative shall promptly pay to the employer the total amount paid by the employer under (e)(1)(A)—(C) of this section insofar as the recovery is sufficient after deducting all litigation costs and expenses.  Any excess recovery by the employee or representative shall be credited against any amount payable by the employer thereafter.  If the employer is allocated a percentage of fault under AS 09.17.080, the amount due the employer under this Section shall be reduced by an amount equal to the employer’s equitable share of damages assessed under AS 09.17.080(c).  


The purpose of Section 15 is to “allow employees to seek damages from [a] third-party . . . without jeopardizing their compensation while, at the same time, allowing employers to share in damage awards up to the limit of their exposure under the workers’ compensation law.”  Forest v. Safeway Stores, 830 P.2d 778, 781 (Alaska 1992) (Emphasis added).  Similarly, the Board has said the purpose of Section 15 is several fold.  First, it allows employers to share in damage awards against negligent tortfeasors.  Simultaneously, it prevents a double recovery or windfall by an employee who is injured by a third party’s negligence.  Finally, it offsets some of the employer’s business expense for maintaining workers’ compensation coverage.  Langill v. Great Alaskan Lawn and Landscaping, AWCB Decision No. 98-0066 at 6 (March 23, 1998), citing Carter v. Alaska National Ins. Co., 883 P.2d 986 (Alaska 1994).  

Based on AS 28.20.445(b) we conclude UIM coverage is a supplemental form of insurance, because any proceeds paid are in “excess to an amount payable under . . . workers’ compensation . . . and may not duplicate amounts paid or payable under [a] valid and collectible . . . workers’ compensation [claim].”  As is well known, workers’ compensation benefits do not provide injured workers with full compensation for all the losses they suffer.  For example, an employee’s loss of wages is not fully recoverable under the Alaska Workers’ Compensation Act.  Also, an injured worker may not recover for pain and suffering under the Alaska Worker’s Compensation Act.  Such losses must be covered, if at all, by a supplemental insurance policy.

We find the employee’s UIM policy was supplemental to his workers’ compensation coverage.  Therefore, the settlement was, by operation of law, for the payment of losses the employee could not obtain in workers’ compensation.  Thus, there was no double recovery or windfall to the employee as there might be against a standard automobile liability policy.  Similarly, the employer could not assert a lien for workers’ compensation benefits against any UIM policy because it can only “share in damage awards up to the limit of [its] exposure under the workers’ compensation law.”  Forest, supra.  Thus, it is the conclusion of this Board, unlike the Board in Langill, that recovery under a UIM policy is not subject to a Section 15(g) lien, regardless of who pays the premium.  

However, in Langill, unlike this case, premiums for the UIM policy from which the employee sought recovery were paid by his employer.  The Board determined that because the employer had paid for two policies of insurance (workers’ compensation and UIM coverage for the protection of its workers), the employer was entitled, as a matter of equity, to a credit against the UIM policy for compensation paid under the Act. In a footnote, the Board commented that it expressed no opinion regarding a scenario (such as that here) where an injured worker has paid the premium for UIM coverage.  

Mr. Langill appealed the Board’s decision and prevailed.  Langill v. Great Alaskan Lawn and Landscaping, 3AN-98-04909 (September 30, 1998).  Citing extensively to Professor Larson’s treatise on workers’ compensation, the Superior Court held Section 15(g) unambiguously states that recovery is only from a third person tortfeasor.  Therefore, the Superior court concluded, the employer had no right to offset its payment of workers’ compensation benefits against the UIM policy.  

In the present case, we find the employer did not provide UIM coverage for its employees.  Instead, we find the employee paid the premiums for his private UIM policy himself.  Under these circumstances, we believe the Superior court’s decision in Langill carries even greater weight because “one of the strongest arguments against any lien or offset disappears – the argument that the employee should not be deprived of the benefit of a privately purchased insurance contract that he has paid for himself.”  Langill, at 4.  Additionally, Larson’s, Section 110.05[1] at 110-13 states:  

A comparatively recent problem . . . is the question of whether a carrier that has paid compensation benefits should have a lien upon the proceeds of the claimant’s private uninsured motorist policy.  At this writing, the almost unanimous holding disfavors any such lien.  Liens upon the proceeds of the claimant’s private underinsured motorist policy are also disfavored.  Earlier contra authority has become inoperative.

Finally, based on our review of the record, we find the employer in this case failed to obtain an order from the Board awarding workers’ compensation benefits pursuant to AS 23.30.015(b), as is required before a lien under subsection (g) can be perfected.  Thus, any right or lien the employer had under Section 15 of the Act was inchoate.

In summary, we conclude: 

1) the Board has jurisdiction to determine the meaning and application of AS 23.30.015;  

2) UIM policies are not subject to Section 15(g) liens generally under AS 28.20.445(b), based on the Supreme Court’s decision in Forest, and the Superior Court’s decision in Langill;

3) the employee’s specific UIM policy was not subject to a lien because he paid the premiums, and is entitled to the benefit of his bargain in accordance with the rationale expressed by the Board in Langill and by Professor Larson.

We now address the issue of whether the money paid by Hartford, to the employer, through the employee’s former attorney, based on a misguided interpretation of Section 15, is subject to our jurisdiction.  We find that even if the UIM settlement proceeds were not “compensation” when they were initially paid by mistake to the employer, the money became subject to our jurisdiction when the employer continued to hold it under a colorable interpretation of AS 23.30.015(g).  Sherrod v. Municipality of Anchorage, 803 P.2d 874, 876 (Alaska 1990).  

We must determine whether the UIM money now held by the employer is “compensation” in order to determine whether we have the power to order its repayment, a penalty under Section 155(f), interest under Section 155(p), and attorney fees and costs under Section 145.  Childs v. Copper Valley Elec. Assn., 860 P.2d 1184, 1191 (Alaska 1993) and Croft v. Pan-Alaska Trucking, Inc., 820 P.2d 1064 (Alaska 1991).  If it is not “compensation” we do not have the authority to provide the employee with the remedy he seeks, and he must pursue relief in the Superior court with an action in tort or contract. 

In Croft, at 1068, the Supreme Court stated:

Compensation is defined in the Act as the money allowance payable to an employee or the dependents of the employee as provided for in this Chapter, . . .. (Emphasis added.)

Because we have already concluded UIM policy proceeds provide supplemental coverage for losses which are not provided for under the Act, we conclude the employee’s UIM settlement money was not “compensation” when Bolvin mistakenly paid it to the employer and the employer unwittingly held it.  However, once the employer refused to return it to the employee, claiming it was a recovery under Section 15(g) for the reimbursement of compensation benefits previously paid pursuant to the Act, we conclude the money became “compensation.”  

We find the employer did not deny (controvert) the employee’s right to the “compensation” it paid in the past.  We also find it did not assert an overpayment under Section 115(m) for past compensation paid.  Based on these findings, we conclude the employer’s actions, withholding the money based on a belief it had a lien under Section 15(g), transformed the money into “compensation.”  In effect the employer’s actions forced the employee to subsidize the payment of past compensation with his own money.  Having concluded the UIM money became “compensation,” and based on our authority to rule on all issues relative to a claim under Section 110 (a), we conclude we have subject matter jurisdiction to order the employer to return the UIM settlement money – compensation to the employee.  

Because the Langill Board specifically declined to comment, even in dicta, about the situation presented here where the employee pays his own UIM premium, and the Superior court reversed on other grounds and is only the law of that case, we find the employer had a colorable claim to retain the UIM settlement money under Section 15(g) of the Act.  Therefore, we conclude the employee is not entitled to a penalty.  Harp v. Arco, 831 P.2d 352  (Alaska 1992).  On the other hand, we find the employer should pay the employee for the time-value of the UIM money it held.  Thus, the employee is entitled to interest from the date the employer first received the money from Bolvin, February 16, 1999, until it is repaid.  Marine Rental Co. v. Rawls, 686 P.2d 1187 (Alaska 1984).
  Finally, we find the employee is entitled to his attorney fees and costs pursuant to Section 145(b), as stated in his March 7, 2002 Final Affidavit of Fees and Costs, $3,745.07, which we find are appropriate for the services rendered in relation to this claim.  9 AAC 45.180(d)(2). 

ORDER

1. The employee’s claim is not barred by AS 23.30.105.

2. The Board has subject matter jurisdiction to interpret AS 23.30.015, and the power to order the remedies sought by the employee.   

3. The employer shall return to the employee the UIM settlement money it accepted under color of AS 23.30.015(g), with statutory interest accruing from February 16, 1999.

4. The employer shall pay the employee’s attorney fees and costs as set forth in Mr. Jensen’s March 7, 2002 Final Affidavit of Fees and Costs of $3,745.07.

5. 
The employee’s claim for a penalty is denied and dismissed.

Dated at Anchorage, Alaska this 22nd day of July 2002.





ALASKA WORKERS' COMPENSATION BOARD





________________________________________                                




RHONDA REINHOLD, Designated Chairperson





________________________________________                                




Valerie Baffone, Member





________________________________________                                  




S.T. Hagedorn, Member

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of WARREN P. ALTHOUSE employee / applicant; v. HOLLAND AMERICAN LINE/WESTOURS, employer; HOLLAND AMERICA LINE - WESTOURS, INC., insurer / defendants; ;Case No. 199819107; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 22nd day of July 2002.

                             

   _________________________________

      



   Marie Jankowski, Admin Clerk
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� Bovin also entered her appearance with the Board in the employee’s compensation claim, but withdrew her representation in March 2000.


� We find the employer’s argument we lack jurisdiction because the UIM money is not “compensation” disingenuous.  The employer would have absolutely no claim to the employee’s UIM policy proceeds except for its colorable lien under AS 23.30.15(g).  To continue holding the money under the claim it is a recovery for “compensation” paid, but simultaneously assert the Board lacks subject matter jurisdiction is duplicitous.


� But see, Green v. Kake Tribal Corp., 816 P.2d 1363 (Alaska 1991), to support interest only from October 25, 2001 when the employee asserted his claim for returning the UIM money and the employer asserted its lien to continue holding it.
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