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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                             Juneau, Alaska 99802-5512

	JANICE L. BANKS, 

                                                   Employee, 

                                                           Respondant

                                                   v. 

POSTAL INSTANT PRESS OF ALASKA,

                                                  Employer,

                                                   and 

LEGION INSURANCE COMPANY,

                                                  Insurer,

                                                            Petitioners.
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)
	       INTERLOCUTORY

       DECISION AND ORDER

      AWCB Case No.  199826108
      AWCB Decision No. 02-0135  

       Filed with AWCB Anchorage, Alaska 

       on July 23, 2002.



On June 26, 2002, we heard the employer’s May 8, 2001 petition asking the Board to order an SIME (second independent medical evaluation) pursuant to our authority under Section 95(k) or 110(g) of the Act.  Attorney Richard Wagg represents the employer /petitioner.

The employee/respondent did not attend the hearing in person or telephonically.  Laura Waldron, a non-attorney representative, appeared on the employee’s behalf.  Barbara Williams, the employee’s court appointed guardian, was also in attendance, but did not participate. We proceeded as a two-member panel under AS 23.30.005(f), and closed the record at the conclusion of the hearing.


ISSUE

Should we exercise our discretion to order an SIME?


SUMMARY OF THE EVIDENCE

The employee’s right index finger was partially amputated on December 3, 1998 while working for the employer.  Hand specialist, Michael Brandner, M.D., treated her initially.  On December 30, 1998, Dr. Brandner suspected the early onset of RSD (reflex sympathetic dystrophy).  He referred her to pain specialists, Edward Tang, M.D., and John Buckmiller, M.D., who then referred her to Ramzi Nassar, M.D., for psychiatric treatment.  Dr. Nassar evaluated the employee on January 19, 1999.  He diagnosed major depression caused by her RSD condition, and determined she was incapable of working.


On July 6, 2000, the employee was evaluated, at the employer’s request, by hand specialist James Nolan, M.D., and psychiatrist Deena Klein, M.D.  Dr. Nolan opined, in part:

[This] relatively minor right index finger injury of December 3, 1998 is simply an external marker for a profound underlying psychiatric and pre-existing condition.  Obviously, Ms. Banks is capable of returning to work one-handed.  From a purely organic objective standpoint, she also would be capable of returning to work as a printer two-handed.  However the significance of psychogenic hand dysfunction cannot be minimized.

Dr. Klein opined, in part: 

This is an individual that does need to be moved forward in rehabilitation.  I would suggest that any further medical treatment that is going to be tried, if indeed there are plans for anything further, be instituted immediately, and that this very nice lady be given an opportunity to return to work or to a retraining program at the earliest opportunity.

I do think this patient had major depression related to her traumatic amputation, which is now stationary.  I cannot at this time ascertain whether there is a level of depression that is remaining in reality, as the patient’s dysfunctional behavior appears to be much more paramount in presentation at the present time.  I think that one would simply need to move this patient forward into rehabilitation rapidly as possible, and, as an alternative, if there is not cooperation, close the claim.  I do think this patient is capable of returning to work and, in fact, I think that psychologically she would be benefited by returning to work.  From a psychological basis, I do not think she needs any modification.  I do think that she does need to have clarification of what the real limitations are, and exploration of whether or not she can return to her employer-of-injury, and whether any retraining will be needed, in which case I think a program should be worked out as rapidly as possible. 

 . . . .

In my opinion, although this patient appears to have at least some labile depression remaining (this is hard to ascertain because of her dysfunctional behavior), I nevertheless do not feel that the psychiatric problem is actually an impairment to her return to work.  Rather, I think she would benefit from a return to work and/or a rehabilitation program. 

On April 18, 2001 Dr. Nassar advised that the employee could not participate in rehabilitation.  On May 8, 2001. the employer petitioned the Board to order an SIME to resolve the dispute between Dr. Nassar and Dr. Klein regarding the employee’s ability to participate in the rehabilitation process.  


In late 2001, Janet Mules, M.D., assumed responsibility for the employee’s psychiatric treatment.  In her December 12, 2001 letter, Dr. Mules wrote:  

She has been evaluated several times, both for her physical situation and psychological condition.  I fail to see why additional evaluations are necessary.  She called me today in tears and very distraught at the thought of going out in the snow and cold, going through another evaluation.  Your thoughtful consideration to help her not have to undergo further evaluation would be appreciated.


According to the May 20, 2002 prehearing conference summary, Waldron said the employee was resisting an SIME because, she alleged, discovery was not yet complete.  At hearing, however, Waldron raised a new argument.  She stated that the employee might commit suicide if she was forced to attend even an in-state SIME.  Waldron did not present any medical evidence to support this statement, nor was the employee present and available to testify.  


Waldron did direct us to a September 24, 1999 billing statement from Marjorie Linder, the rehabilitation counselor assigned to determine the employee’s eligibility for reemployment benefits.  According to Linder’s billing statement, the employee expressed generalized suicidal ideations during her initial interview on that day. 


Waldron also intimated that if we ordered an SIME, and the employee committed suicide, her estate would have a basis to sue the Board (State), and the panel members.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

When there is a dispute between the employer’s medical evaluator and the employee’s treating physician regarding the employee’s ability to enter a reemployment plan, the Board can order a second independent medical evaluation by a physician or physicians from an established list.  AS 23.30.095(k) and AS 23.30.110(g).  We find there is such a dispute between the EME and treating psychiatrists regarding the employee’s mental ability to participate in the reemployment process.  We find there is also an underlying dispute regarding the efficacy and work relatedness of the employee’s continuing psychological treatment.  


We find these disputes, and the current status of the employee’s physical and mental condition, raise complex medical issues for which we could benefit from the assistance of an expert.  For these reasons, we believe an independent evaluation by a psychiatrist of our choice would assist us in determining the rights of the parties, as we our mandated by statute to perform, despite any threat of litigation to the contrary.  AS 23.30.110(g).


Although we do not impute Waldron’s thinly veiled threats of litigation to the employee, we are concerned about her mental health, and certainly do not take such concerns lightly.  For this reason, we will order an in-state SIME to be performed sometime within the next year, but we will allow the employee to determine, with the assistance of her treating psychiatrist, the appropriate time for the evaluation.  Additionally, we will order that the evaluation by our psychiatrist be performed in the presence of the employee’s treating psychiatrist, Dr. Mules, if the employee so chooses. 

ORDER

1. The employer’s petition requesting the Board to order an SIME with a physician who specializes in the psychiatric treatment of chronic regional pain syndrome--reflex sympathetic dystrophy pursuant to Section 95(k) and/or 110 (g) is granted with the following limitations.

2. Within one year of this decision and order, the employee shall either: 

a.
contact the Board to schedule a prehearing conference with Cathy Gaal or Joireen Cohen to arrange an in-state SIME; or
b. petition the Board to modify this order with  medical evidence from a properly licensed health provider that she is incapable of safely attending an in-state SIME.

3. If the employee elects to proceed with an SIME, the employer shall, 10 days or more prior to the scheduled examination, prepay all physician fees and costs associated with the SIME.

4. Dr. Mules may attend the evaluation, if the employee chooses to have her present.

5. We direct Ms. Gaal or Cohen to select a psychiatrist who specializes in the treatment of chronic pain from our list, if possible, or alternatively, if such an expert is not on our list, from recommendations made by the parties. 


Dated at Anchorage, Alaska this 23rd day of July 2002.





ALASKA WORKERS' COMPENSATION BOARD





_______________________________________ 




Rhonda Reinhold, Designated Chairperson





________________________________________                                




S.T. Hagedorn, Board Member

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of JANICE L. BANKS employee / respondant v. POSTAL INSTANT PRESS OF ALASKA, employer; LEGION INSURANCE COMPANY, insurer / petitioners; Case No. 199826108; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 23rd day of July 2002.

                            _________________________________

 




   Shirley A. DeBose, Clerk

�








� We advise the employee that if she does not schedule a prehearing for an SIME, or petition the Board for modification of this order with the appropriate medical evidence, any compensation benefits (to which she may be entitled) could be subject to forfeiture. 





� Section 95(k) requires that the cost of an evaluation be paid by the employer.  The Board is concerned about the insurer’s financial stability.  Williamson v. Saltery Lake Lodge, AWCB Dec. No. 02-0129 (July 17, 2002).
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