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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	JERRY A. SOPLANDA, 

                                                   Employee, 

                                                      Applicant,

                                                   v. 

BELL, F. ROBERT & ASSOCIATES,

                                                  Employer,

                                                   and 

FREMONT INDUSTRIAL INDEMNITY 

COMPANY,

                                                  Insurer,

                                                      Defendants.

	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	        INTERLOCUTORY

        DECISION AND ORDER

        AWCB Case No.  200022153
        AWCB Decision No. 02-0148 

         Filed with AWCB Fairbanks, Alaska

         on August  2, 2002



We heard the employee’s request for an order requiring another second independent medical evaluation (SIME) at Fairbanks, Alaska on July 18, 2002.  Attorney Michael Jensen represents the employee; attorney Mark Figura appeared on behalf of the defendants. We held the record open to receive a transcribed deposition copy and closed the record when we next met on August 1, 2002.


ISSUES
Whether the Board should exclude the examination and report of John J. Lipon, D.O., the physician selected by the Board to perform an SIME, completed on February 16, 2002.


SUMMARY OF THE EVIDENCE
The employee worked as an assistant surveyor for his employer when he injured his back on September 20, 2000. The employee suffered third degree annular tears at L4-5, L5-S1 and discogenic pain. He states he also suffers major depression and anxiety due to the associated pain. The annular tears were objectively verified by discography and CT scan and an April 13, 2001 EMG further confirmed the S1 radiculopathy. The employee’s physician, Lawrence Stinson, M.D., of the Advanced Pain Center of Alaska, advised the employee as recently as March 27, 2002 that his condition had not yet reached medical stability. 

An employer-sponsored independent medical evaluation (EIME) was performed on February 2, 2001 by chiropractor Richard Peterson, D.C., and orthopedist Holm Neumann, M.D., who found the employees condition resolved and medically stationary. As a result of this evaluation, the employee's benefits, including medical costs and reemployment benefits, were controverted on February 12, 2001. 

Due to the apparent dispute between the treating physicians and the EIME physicians, an SIME was ordered. Since the employee was treated previously by Kendrick Blais, D.O., John Lipon, D.O., was selected to perform the SIME. Dr. Lipon is the only osteopath on the Board's SIME list. 

In her February 5, 2002 letter to Dr. Lipon, the workers' compensation prehearing officer reminded Dr. Lipon that it was "important that the SIME is truly independent." To insure independence she admonished Dr. Lipon to be sure to review his records "to make sure there is no conflict of interest." She also instructed Dr. Lipon: “If you find any association between you, your partners, and this case...please contact me before preparing for this IME.”  

Dr. Lipon did not comment on any past associations and performed his evaluation on February 16, 2002. Dr. Lipon concluded that the employee suffered a lumbar strain and mild degenerative changes. He thought the degenerative changes might have been temporarily aggravated by the injury. Dr. Lipon diagnosed a possible right inguinal hernia related to the injury.

In his response to a subsequent interrogatory, Dr. Lipon stated that he had performed prior independent medical evaluations for the insurer in this case. In response to a further Interrogatory Dr. Lipon confirmed that he had performed two additional ElMEs at the request of the insurer’s parent company, Cambridge Integrated Services Group, Inc.  Additionally, Dr. Lipon indicated that 85% of his practice is devoted to performing evaluations requested by others and that 95% of these evaluations are at the request of insurers or their representatives. Dr. Lipon also testified in his deposition that he has come out of retirement to take these cases, after previously selling his active medical practice. (Lipon depo. pp. 23-24.) In any case, the employee asserts, Dr. Lipon’s medical evaluations should be excluded as biased.

The defendants counter that at the time of the selection of the SIME physician, the applicant and his attorney made no objection to the Board's selection, nor did they raise any issues regarding that selection. Accordingly, Dr. Lipon performed the second independent medical examination on February 16, 2002, and the employee again made no objection to the examination. The parties received the report on or about March 1, 2002 and the employee first made an objection after having an opportunity to review Dr. Lipon's report.  

FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.095(k) provides, in pertinent part:

In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee's attending physician and the employer's independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board....

To justify ordering an SIME under AS 23.30.095(k), the medical dispute must be "significant." Lau v. Caterair International, AWCB No. 00-0055 (March 24,2000); Toskey v. Trailer Craft, AWCB No. 97-0130 (June 12, 1997); Brosnan v. Peak Oilfield Service, AWCB No. 00-0158 (July 21, 2000).

  Further, according to the Alaska Supreme Court in Brown v. Alaska Worker's Compensation Board,  931 P.2d 421, 423-424 (Alaska, 1997),  once an SIME is completed, the Board may use its discretion in deciding whether to adopt the opinion of its SIME physician: 

As we noted previously, the Board appointed the independent medical examiner pursuant to AS 23.30.095(k).  The version of that statute effective in 1994 mandated that; “[i]n the event of a medical dispute . . . [an] independent medical evaluation shall be conducted by a physician or physicians selected by the board” and that “the report of the independent medical examiner shall be furnished to the board.”  However, no part of that statute required the Board to rely upon the independent examiner's report when it resolved the medical dispute. 

          We conclude that Alaska law does not require the Board to adopt the report of the independent medical examiner.

8 AAC.45.092 implements section .095(k). This Board regulation goes to great lengths to ensure that SIMEs are conducted by physicians, who are considered independent, and that the evaluation is conducted in a manner to ensure its independence. The employee strenously argues that if we fail to discard Dr. Lipon’s report, our objectivity will be called into question and we would fail to avoid the appearance of impartiality. See Louisiana Pacific Corp. v. Koons, 816 P21379, (Alaska 1991). (The Board must not only be impartial but avoid the appearance of impartiality.)  See also Re Johnstone, 2 P3 1226, 1233 (Alaska 2000) (Judges must avoid “the appearance that something improper was afoot.")

We take administrative notice that Dr. Lipon was selected as an SIME physician in accord with the Alaska Workers' Compensation Act and its associated regulations. Such physicians are selected by a panel composed of two employee attorneys and two employer attorneys. Dr. Lipon was selected unanimously by a panel that included the employee’s attorney in this case, as the panel chairman.

We also take administrative notice that other SIME physicians on the Board’s list, including Douglas Smith, M.D., are frequently relied on by the Board to perform SIMEs, though they also regularly perform EIMEs for insurers, including Fremont and Cambridge.  Moreover, we find SIME physician Lipon's prior involvement with the insurer in this case is insignificant. According to Dr. Lipon's response to the employee's interrogatories, he has done one examination for Fremont in Alaska, in 1999 and he received $200.00. In addition, Dr. Lipon indicated that he has performed two examinations at the request of Cambridge, at an average cost of $350.00 each. 

We also find the persuasiveness of the employee’s argument in this case is undermined by the fact that he did not object to Dr. Lipon’s selection until after reviewing his opinion. Generally, a party who delays making an objection, gambling on a good result, is precluded from asserting the objection later if things do not turn out as he hoped. E.g., Owen v. state, 613 P.2d 259, 261 (Alaska 1980) (“An accused may not withhold an objection to [an event] occurring during a trial until an adverse verdict has been returned. This procedure would permit him to take a gambler's risk and complain only if the cards fall the wrong way.”), quoting Mares V. United states, 383 F.2d 805,808 10th Cir. 1170, 1176 1967); Schmidt V. Beeson Plumbinq & Heating, 869 P.2d (Alaska 1994) ("Schmidt avoided extensive discovery in the hope that he could win his case on the waiver issue alone. The superior court aptly viewed these tactics as a gamble. . . . Schmidt will not be accorded relief simply because his litigation strategy proved ineffective.") 

Finally, we note the defendants have paid the SIME physician $2,600 to perform the examination. In addition, the applicant's travel and other costs have been in excess of $2,100, which sum includes $1,955.72 in airfare, $200.00 in costs and $79.00 in lodging. In summary, the defendants have paid almost $5,000, which they cannot recover. Roughly equivalent additional costs will be incurred if a second SIME is ordered.

 Based on our review of the medical record in this case, we find the employee has received a variety of examinations in the last few years, including a board ordered SIME. If the employee wishes to challenge Dr. Lipon’s bias, credentials or credibility, he may do so. 8 AAC 45.092(j), Davis v. Kiewit Construction, AWCB No. 02-0145 at n. 2 (July 31, 2002). In any case, based on the record as it currently exists, we find an additional SIME is not justified under AS 23.30.095(k) or necessary under AS 23.30.110(g), AS 23.30.155(h) or 8 AAC 45.092(g). Accordingly, we conclude the employee's request for a second SIME must be denied. 


ORDER

The employee’s request for a second board-ordered independent medical evaluation is denied and dismissed.


Dated at Fairbanks, Alaska this 2nd day of August, 2002.
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Designated Chairman
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Dorothy Bradshaw, Member


APPEAL PROCEDURES


This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION


A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of JERRY A. SOPLANDA employee / applicant; v. BELL, F. ROBERT & ASSOCIATES, employer; FREMONT INDUSTRIAL INDEMNITY COMPANY, insurer / defendants; Case No. 200022153; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 2nd day of August, 2002.
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Victoria J. Zalewski, Admin. Clerk
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