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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	JAMES E. LETASKY, 

                                                  Employee, 

                                                            Applicant,

                                                   v. 

AIR VAN LINES INC.,

                                                  Employer,

                                                   and 

UNITED STATES FIRE INSURANCE CO.,

                                                  Insurer,

                                                            Defendants.

	)

)
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)

)

)
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)
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)
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)

)

)
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)

)
	          FINAL DECISION AND ORDER

        AWCB Case No.  198103064
        AWCB Decision No. 02-0150

         Filed with AWCB Anchorage, Alaska

         on August 6, 2001.



On March 19, 2002, we heard the employee’s claim for benefits.  The employee represents himself.  John Harjehausen, an attorney, represents Air Van Lines, Inc., and United States Fire Insurance Company.  We left the record open to receive Social Security and union dispatch records which we hoped would assist us in determining the location of the employee’s work for the employer.  We closed the record on May 7, 2002, after receiving the additional records requested the day before.  

ISSUES

1.
Did the employee work for Air Van Lines, Inc. at Amchitka Island in the late 60’s and/or early 70’s?  

2.
Did the employee’s exposure to an irradiated nail cause the pre-cancerous skin lesion for which he claims benefits?  

3.
Is the employee’s claim for medical and disability benefits barred by the statute of limitations under Sections 95 and 105, respectively, of the Alaska Workers’ Compensation Act?
SUMMARY OF THE EVIDENCE

On September 5, 2001, the employee filed a claim for permanent partial disability benefits (subsequently amended to permanent total disability benefits), medical costs, transportation costs, and interest.  On his claim form he states:

I was working with a stack of wood pallets while operating a forklift.  Pallets were not straight.  I got off the forklift and pulled a pallet even and one pallet had a nail in the side.  When I pulled it even, it struck me in the groin area.  The nail was contaminated with exposure to radiation.  


The employee’s claim form alleges he worked for the employer at Amchitka from March through June in 1970.  Social Security records provided by the employee only partially corroborated this statement.  Dispatch records from Teamsters Local 959 show the employee worked for Air Van Lines from February of 1969 through June of 1973.  Neither set of records indicates the location of the employee’s work for the employer.  At hearing, the employee claimed he was paid for his work at Amchitka “under the table.”  Therefore, he warned us, his records may not reflect his work there.  


The employer disputes it ever operated at Amchitka.  Instead, the employer believes the employee may have worked at Adak, Alaska. (Controversion dated September 27, 2001)
.  At hearing, the employer offered to provide the verbal testimony of an employee who would verify that it lacked necessary records to dispute the employee’s claim he worked at Amchitka because such records were destroyed long ago.  


The employee alleges that while working for the employer at Amchitka he noticed that the general area where he was struck by the nail was itchy and irritable.  The employee did not seek treatment for the condition until recently.  


On November 12, 2000, the employee sought an evaluation for the possible effects his work at Amchitka may have had on his health.  Alex Baskous, M.D., diagnosed an elevated cholesterol level, a possible hearing abnormality, and possible chest congestion.  At his follow-up evaluation on January 4, 2001, the employee asked Dr. Baskous to inspect a pigmented area of skin on his groin, which he told Dr. Baskous did not hurt.  Dr. Baskous’ record states:  

He thinks it has developed recently.  I told him he should have his doctor check it out and possibly do a biopsy.  If it does turn out to be cancer, he should let me know and we can document that for the Amchitka program.  (He is not a regular patient here, only coming in for the Amchitka program.)  He says he will do this. 


On March 27, 2001, Michael Cusack, M.D., totally removed the lesion, and had it biopsied.  In a letter to attorney Patricia Zobel dated November 29, 2001, Dr. Cusack identified it as an actinic keratosis lesion, which is caused by sunlight.  Furthermore, Dr. Cusack said there is no relationship between the lesion from which the employee suffered, and his work for the emplooyer. 


Finally, with regard to his claim that his skin lesion is the cause of his disability, the employee testified he is currently receiving disability benefits from the Social Security Administration for conditions related to his neck (a prior unrelated injury) and his heart.  At hearing, the employee testified that if he did not have these other problems, he probably would not be disabled.

FINDINGS OF FACT AND CONCLUSIONS OF LAW


In a claim for benefits, the employee enjoys a presumption of compensability under Section 120 of the Alaska Workers’ Compensation Act.  However, in order to enjoy the presumption, the employee must first establish a preliminary link between his condition/disability and his employment.  Assuming he did work at Amchitka, and that his work exposed him to radiation, the employee must also provide us with some evidence the lesion to his abdomen was caused by the work exposure in order to have the presumption attach.  We find this is a medically complex question, which requires a physician’s opinion to attach the presumption. Wolfer v. Veco, 693 P.2d 865 (Alaska 1985); Gibbs v. Parker Drilling International, AWCB Decision No. 02-0002 (January 7, 2002 at 8).  


Once the link is established, it is the employer’s burden to overcome the presumption by presenting substantial evidence that the injury is not work related.  Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981). If the presumption is rebutted, the employee must then prove all the elements of his claim, on a more probable than basis, by a preponderance of the evidence.  Louisiana Pacific Corp. v. Koons, 816 P.2d 1379, 1381 (Alaska 1991).  


I.  Did the employee work for the employer on Amchitka Island at the time that he was struck in the groin by a nail while moving pallets?


The employee has raised the presumption he worked for the employer at Amchitka with his own testimony.  We find the employee worked for the employer from the late 60’s through the early 70’s based upon his Teamster dispatch and Social Security earnings records.  Although, these records do not corroborate the employee’s testimony his work for the employer was at any time conducted on Amchitka, the employer has not brought forth any evidence to rebut the employee’s testimony.  Given the lapse of time, it is understandable that such records no longer exist, but the employee’s hearing testimony is sufficient to raise the presumption and, having gone unrebutted, establishes by a preponderance of the evidence that the employee did work at Amchitka.


II.  Did the employee’s abdominal skin lesion arise out of the course and scope of his employment?


We find the employee has failed to prove a preliminary link between his work and the lesion.  We find this is a complex medical question which cannot be established with his own lay testimony.  We find the employee has not produced any medical opinion to support his claim. 


Assuming we accepted the employee’s testimony he was struck in the groin with an irradiated nail, and that the skin lesion for which he now complains was caused by this incident, we also find the employer has produced substantial evidence that provides both an alternative explanation for his condition, and which affirmatively excludes the work as a cause of the disability and need for the medical treatment.  Grainger v. Alaska Workers’ Compensation Board, 805 P.2d 976, 922 (Alaska 1991).  Specifically, we base our finding on Dr. Cusack’s November 29, 2001 letter, which states: “an actinic keratosis lesion is caused by sunlight and there is no relation in my opinion between this lesion and Amchitka Island.”  Thus, we conclude the employer has rebutted any presumption and the employee must prove all the elements of his claim by a preponderance of the evidence.  Louisiana Pacific Corp. v. Koons, 816 P.2d 1379, 1381 (Alaska 1991).  Reviewing the record as whole, we find the only medical evidence available is contrary to the employee’s claim his skin condition is work related.  Accordingly, we will deny and dismiss his claim.


III.  Did the employee claim benefits within the time limitation of AS 23.30.095 and AS 23.30.105?


Finally, the employee must show that he brought his claim for benefits within the timeframes established by Section 95 and 105 of the Alaska Workers’ Compensation Act.  Claims for disability benefits are governed by Section 105.  Claims for medical costs are governed by Section 95.  Egemo v. Egemo Construction, AWCB Decision No. 97-0210 (November 11, 1997).  In this case, we find both statutes are triggered by the same event.  We find the employee probably did not believe there was a work connection to his condition until he asked Dr. Baskous about the “recently developed” skin lesion on January 4, 2001.


Furthermore, both sections provide for the extension of limitation periods when a condition is “latent.”  A condition is latent when the precipitating event precedes the condition by a lengthy period of time.  Aleck v. Delvo Plastic, Inc., 973 P.2d 988 (Alaska 1999).  Thus, we find the skin condition was a latent defect which would not impair the employee’s right to claim benefits despite the time limitations set forth in Sections 95 and 105.
  Therefore, we conclude the employee’s claim for disability and medical benefits was not barred by Sections 95 and 105 of the Act.  However, because we have already determined that his skin condition was not work related, or disabling, we will deny and dismiss the employee’s claim for disability and medical benefits.

ORDER

Employee’s claim for medical and disability benefits arising from an actinic keratosis lesion is denied and dismissed.

Dated at Anchorage, Alaska this 6th day of August 2002.




ALASKA WORKERS' COMPENSATION BOARD




_______________________________________                                



Rhonda L. Reinhold, Designated Chairperson




________________________________________                                



S.T. Hagedorn, Board Member 




________________________________________                                  



Harriet M. Lawlor, Board Member

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of JAMES E. LETASKY employee / applicant; v. AIR VAN LINES INC., employer; UNITED STATES FIRE INSURANCE CO, insurer / defendants; Case No(s). 198103064; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 6th day of August 2002.

                             

   _________________________________

      



   Marie Jankowski, Clerk
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� The employer also controverted on the ground the employee had not medically documented a link between his pre-cancerous skin condition and any alleged exposure to radiation.


�Assuming the employee had established a work relationship for his abdominal skin lesion, we nevertheless find he was not disabled by it.  We base our finding on the employee’s own testimony, and the medical records which indicate the lesion was removed with an in-patient biopsy procedure by Dr. Cusack, and required only a routine follow-up examination with no other medical treatment.  Thus we conclude the employee’s skin lesion was not, and never has been, disabling.





� Dr. Baskous’ November 2000 report is relevant under Section 105 of the Act to the employee’s claim his chest congestion may be work related and disabling.  Therefore, we urge the employee to pursue his workers’ compensation claim for other health related conditions diagnosed by Dr. Baskous in a timely manner.  


� See also, Dafermo v. Municipality of Anchorage, 941 P.2d 114 (Alaska 1997).
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