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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	RICHARD J. OLIVER, 

                                                   Employee, 

                                                            Respondent,

                                                   v. 

REEVE ALEUTIAN AIRWAYS, INC.,

                                                  Employer,

                                                   and 

INSURANCE CO. OF STATE PA.,

                                                  Insurer,

                                                            Petitioners.
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)
	          FINAL

          DECISION AND ORDER

        AWCB Case No.  199910213
        AWCB Decision No. 02-0153

         Filed with AWCB Anchorage, Alaska

         on August 9, 2002



We heard the employer’s petition for reimbursement pursuant to AS 23.30.250 at Anchorage, Alaska on April 9, 2002 and July 17, 2002.  Attorney Robin Gabbert represented the employer.  The employee represented himself.
  We kept the record open to allow the employer an opportunity to file a comprehensive affidavit of attorney’s fees and costs.  We closed the record on July 23, 2002 when we first met after the affidavit was filed.  


ISSUE

Whether the employee knowingly made false or misleading statements for the purpose of obtaining benefits, and if so, whether to order reimbursement of the cost of the benefits obtained to the employer.  


SUMMARY OF THE EVIDENCE

We incorporate by reference the facts as detailed in our prior decision, Oliver v. Reeve Aleutian Airways, AWCB Decision No. 02-0063 (April 10, 2002).  According to his June 10, 1999 report of occupational injury or illness, the employee injured his low back while working as a fueler in Cold Bay for the employer on June 9, 1999.  The report describes his mechanism of injury as follows:  “While carrying a stretcher medivac up the stairs of the 727 the medivac said she was slipping and he lowered the stretcher to even medivac out he felt a sharp pain across lower back.”  The employer initially accepted the employee’s claims and paid medical and timeloss benefits.


The employee treated conservatively with the clinic in Cold Bay, and on June 15, 1999 sought treatment at Alaska Regional’s Emergency Room.  X-rays and an MRI taken that day revealed demonstrated disc degeneration and post surgical changes at L5-S1 and a “very mild” circumferential annular bulge at L4-5.  On June 21, 1999 the employee was released to return to work with no lifting over 20 pounds.  


The employee next sought medical attention on August 5, 1999, with John Duddy, M.D., who diagnosed spondylolistheses at L5-S1 and partial disc herniation at L5-S1.  Dr. Duddy contemplated a spinal fusion, but deferred his decision on the referral opinion of Edward Tang, M.D.  On November 1, 1999, Dr. Tang performed a discogram which indicated the employee did not suffer any radiculopathy at either level, and Dr. Duddy decided fusion was not indicated.  Dr. Tang them became the employee’s attending physician. 


At the request of the employer, the employee was evaluated by Shawn Hadley, M.D., on January 7, 2000.  Dr. Hadley’s “history” section of her report relates the employee had back surgery in 1992, and his related pain complaints had resolved within eight to ten months.  The employee also related a history of legal problems associated with consuming alcohol, and stated that he consumes six beers per day.  Dr. Hadley opined the employee was a poor surgical candidate due to his smoking, drinking, pain behavior, and positive Waddell signs.  She specifically recommended against the spinal cord stimulation contemplated by Dr. Tang.  She referred the employee for EMG studies.  


On referral, Michel Gevaert performed the EMG and NCV studies on February 3, 2000.  In her interpretation of the studies Dr. Hadley opined, because of the low amplitude electrodiagnostic readings, any radiculopathy the employee suffered would predate his 1999 injury.  


On referral from Dr. Tang, Davis Peterson, M.D., evaluated the employee on March 2, 2000.  Dr. Peterson diagnosed low back pain with buttock and posterior thigh radiation without obvious radiculopathy.  Dr. Peterson was hesitant to recommend surgery for the employee.  On April 27, 2000, Dr. Tang attempted a spinal endoscopy which was hindered by extensive scar tissue.  Dr. Tang performed an epidural steroid injection and an epiduralgram.   


The employee was scheduled for a follow up employer’s evaluation with Dr. Hadley on May 4, 2000.  During the “history” taking portion of the examination the employee admitted to consuming 12 beers daily and frequent marijuana usage.  Dr. Hadley noted progressive weight loss and appearance of chronic illness.  The employee abruptly left the evaluation before it could be completed.  Dr. Hadley speculated that the employee is suffering from some chronic condition, such as cancer, which would account for his progressive weight loss.  


On July 17, 2000, the employee began treating with Grant Roderer, M.D.  In his report, Dr. Roderer summarized the employee’s complaints as extreme low back and lower extremity pain at a level of nine to ten.  He noted the employee smelled of alcohol and he had bloodshot eyes.  Dr. Roderer increased the employee’s Oxycontin prescription.  On October 11, 2000 Dr. Roderer recommended spinal cord stimulation and referred the employee to psychologist, Robert Trombley, Ph.D., for an evaluation.  


In his December 8, 2000 report, Dr. Trombley noted the employee’s activity level was very sedentary at that time and that his pain increases with sitting, standing, walking and any increased activity.  He denied a history of alcohol or drug problems.  Dr. Trombley diagnosed the employee with a major depressive disorder, moderate, and adjustment disorder with severe anxiety.  Dr. Trombley did not feel the employee was an appropriate candidate for spinal cord stimulator surgery.  


As noted, beginning in January, 2000, Dr. Tang prescribed the employee with medications, including Oxycontin, initially in 20 mg. doses.  Beginning July 24, 2000, Dr. Roderer increased the employee’s Oxycontin dosage to 40 mgs., three times per day.  The last prescription filled for Oxycontin, 40 mg. was on June 1, 2001 for 90 tablets.  The employer provided a total of 540 20 mg. Oxycontins and 1080 40 mg. Oxycontins, with an estimated street value of approximately $55,000.00.  


As noted in the employer’s brief, the employee missed two examinations it arranged to have the employee evaluated by different panels in Seattle, Washington.  The employer summarized what occurred in its brief at 4:  

The employer arranged an extensive panel evaluation to occur with Central Seattle Panel (CSP) physicians, Drs. Green, Carter, and Higley, an orthopedist, psychiatrist, and internist.  Although the employer flew Mr. Oliver to Seattle for this evaluation and paid for his hotel and meals, Mr. Oliver failed to show up for the EIME.  According to Mr. Oliver, the hotel failed to give him his wake‑up call. According to the front desk manager at the Vance West Coast Hotel, Mr. Oliver never requested a wake‑up call, and when they later tried to ring him, his phone was off the hook.  See Second Affidavit of Robin Jager Gabbert (3/20/02).  CSP, was unable to reschedule Mr. Oliver to see the physicians either that day or the next day, and he was brought home. On 11/3/00, TTD, but not medical benefits, were controverted based upon first, his failure to participate in the IME with Dr. Hadley on 5/4/00 and his failure to attend the EIME for which he had been flown to Seattle on 11/2/00. Subsequently, the employer and carrier, again, flew Mr. Oliver down to Seattle for evaluation with CSP. However, the employee, again, failed to show up for his EIME as scheduled and told his attorney representative, Joyce Gardner, that he "fell back to sleep." Id. CSP was again unable to arrange for the employee to be seen by the three doctors. Id. As a result of Mr. Oliver's failures to attend the two EIMEs, the employer incurred expenses in the amount of $4,618.78, to be proven at hearing.


Subsequently, the employer arranged to have the employee re-evaluated by Dr. Hadley in Anchorage.  The employer summarized at page 5 – 6 of its brief: 

Dr. Hadley was able to complete a follow‑up EIME of Mr. Oliver on 4/12/01. At that time, Mr. Oliver told Dr. Hadley that "things are the same," and indicated that he had nearly constant pain in the low back.  Hadley Dep. at 20 (3/19/02). He also told Dr. Hadley that he had difficulty getting in and out of his vehicle and described his activities as very limited. Id. at 20‑21. He reported that he spent 70‑80% of his day lying down watching television or reading, and could put his clothes in the washer but not the dryer because it "hurt too much."  Id.  He said he would go grocery shopping but would "keep it light" and told her that the heaviest item that he would carry would be a 12‑pack of Coke.  Id.  When asked what the heaviest weight was that he might have lifted since the last time he was seen there, he reported it was 8‑12 pounds.  He said that there were no times in between when his ability to lift was particularly better or worse. Id. (emphasis added). However, on examination, Dr. Hadley observed dirt on his fingers, grease around his nails, and callouses, indicating that he was using his hands fairly actively.  Hadley Dep. at 23.  In connection with that evaluation, Dr. Hadley also reviewed surveillance videos taken of Mr. Oliver on 10/2/00 and 10/3/00. Dr. Hadley stated as follows:

Q. Okay. And you can just briefly tell me what your impression was of what you saw Mr. Oliver doing on those videos.

A. What I observed him doing was, first of all, being very physically active, getting in and out of his car a number of times and also doing what appeared to be some fairly heavy physical labor.  He was ‑‑ he was noted to be pushing heavy items, and he lifted a ‑‑ what looked like at least a three drawer file cabinet, picked it up, walked what looked like about ten feet and then put it in the back of a Suburban and then he was pushing forward on this cabinet. He was also seen standing outside a delivery truck and pulling down on the roll‑up door on the back....

Q. Well let me ask you this: Did the extent of that activity exceed what Mr. Oliver told you he was able to do?

A. Yes.

Q. Okay. Is that the type of activity you would expect to see from someone who had a significant low back problem?

A. Well I guess you could put it this way: I would not expect to see that level of activity in someone who reported to be incapacitated with low back pain.

Despite the employee's complaints of pain at the time of the 4/12/01 EIME and his representation that he was taking 40 mg of Oxyco[ntin] three times per day, a urine screen specifically requested to look for Oxyco[ntin] came back negative. Hadley Dep. at 27. Per Dr. Hadley, this raised the question of "whether or not Mr. Oliver was, in fact, even taking this medication or maybe selling it. That would be a big concern." Id. at 29. Based on her evaluation of 4/12/01, Dr. Hadley opined that the work injury of June 1999 was, at most, an aggravation of the employee's preexisting condition and no longer a substantial factor in his condition by that time.  She thought that he could return to medium level work and that such restriction was the result of his preexisting back problems, not his work injury.  She did not believe he had any permanent physical impairment or that any further treatment was necessary as a result of the work injury.  Id. at 28‑30.


The employer requested that Dr. Roderer comment on Dr. Hadley’s opinions, and the surveillance video tape it had obtained of the employee (discussed below).  Dr. Roderer refused to comment or answer questions.  


At the request of the employer the employee was seen by neurologist, Lynn Adams Bell, M.D., on September 29, 2001.  Dr. Bell relayed that the employee reported that after his 1992 back surgery his back returned to normal until his 1999 work injury with the employer.  The employee reported that after his 1999 injury, he spends the majority of his time lying down in the fetal position.  Dr. Bell opined that the employee suffered a lumbosacral strain in June, 1999, and that would have resolved within four to six weeks.  Dr. Bell opined that the employee’s current clinical presentation is not related to the 1999 injury.  She noted that the employee’s imaging studies reveal only post-operative changes and further degenerative changes which were pre-existing and not related to the 1999 strain.  Dr. Bell opined the employee’s problems are psychogenic in origin or is blatant drug seeking behavior.  Dr. Bell recommended a psychiatric evaluation with an emphasis on drug and alcohol issues, and that the employee seek medical attention for his undiagnosed progressive recent weight loss.  After viewing the employer’s videotape of the employee (discussed below), Dr. Bell noted:


It was noted that Mr. Oliver moves about quite easily.  There was no guarding noted.  He exhibited twisting, bending motions of the spine.  He was noted to flex fully forward, crawl down on his hands and knees, lift heavy objects (including a two-drawer file cabinet) which he then pushed into the back of a van.  Throughout the tape, it was remarkable to note the speed, ease of movements, and flexibility with no signs whatsoever of any discomfort.  This, in a patient who reported lying supine on the couch the majority of the time with inability to be on his feet for more than 10 minutes without developing severe pain.  


On October 2, 2001, the employee sought additional treatment with Dr. Roderer.  Dr. Roderer ordered a urine drug screen, pursuant to the pain program agreement, which tested positive for THC and cocaine.  Pursuant to the employee’s treatment contract with Dr. Roderer, he was discharged from treatment with Dr. Roderer or the Advanced Pain Center of Alaska.  


Ronald Pickett, a private investigator hired by the employer, testified at the April 9, 2002 hearing regarding his investigation of the employee.  Mr. Pickett observed the employee on September 19, 2000 get into a furniture delivery truck from what appeared to be his residence.  On October 2, 2000, Mr. Pickett videotaped the employee searching through stacks of furniture stored in a shed at his residence.  (The 16 minute videotape is Employer’s exhibit 3).  The employee was filmed moving a two-drawer filing cabinet into a Suburban.  On October 3, 2000 the employee was filmed going into a bank for a short while and returning home.  The employee appeared to ambulate normally.  


The employee was next filmed on April 12, 2001 entering a vehicle outside his residence;  he appears to walk normally.  On April 25, 2001 the employee was filmed again outside his residence moving normally.  The employee was next filmed in front of the Department of Labor building, walking normally, on February 14, 2002.  


Peggy Sue Wilson testified telephonically at the April 9, 2002 hearing.  She stated she leased a building to David Anderson, owner of Design Craft Furniture.   She stated she was familiar with the employee and knew him as an employee of Mr. Anderson’s furniture business.  She testified that from the Fall of 1999 through the Spring or Summer of 2000 she often saw the employee moving furniture for Mr. Anderson.  She testified she distinctly recalls the first time she saw the employee he was moving a couch into the furniture van.  She stated she has no connection to the employee other than she was trying to sell the building Mr. Anderson leased for his business. 


Rhonda Lantz, a missionary in Ekwok, Alaska, testified by deposition on April 3, 2002.  Her parents live next door to Mr. Anderson, where the employee was living.  She testified that she purchased the two-drawer file cabinet from the employee in the video;  she could not physically lift it because it was too heavy for her so the employee lifted it for her.  She had observed the employee on at least a dozen occasions while visiting her parents.  Each time she saw him he was moving heavy furniture.  She observed the employee work for an entire day.  She also observed him mowing the over-grown lawn and hauling away the grass clippings.  In her observations, the employee always moved quickly, and never appeared to be in pain.  


Roberta Highstone, senior claims examiner for the employer’s adjuster, testified telephonically at the April 9, 2002 hearing.  She testified that the employee used to pick up his timeloss checks at her office.  She testified that during the spring 2000 home show, she saw the employee working at booth.  She asked the employee if he was working, and he advised her that he was covering for the owner, Mr. Anderson.  She didn’t believe the employee recognized her.  


Lori McEahern, also a senior claims examiner for the employer’s adjuster, testified in person at the April 9, 2002 hearing regarding her handling of the employee’s claim.  She took over the employee’s claim in November, 1999.  She initially accepted the employee’s claim and paid benefits based on the reports from the employee that he had no intervening back problems from his surgery in 1992 until his injury in 1999.  She testified she controverted his timeloss benefits on November 3, 1999 when the employee failed to attend the employer’s evaluation in Seattle.  She testified the total cost for both of the employee’s missed appointments in Seattle is $4,618.78.  


Ms. McEahern testified that after taking the employee’s deposition and obtaining additional medical reports, she learned of the employee’s significant back complaints between 1992 and 1999.  She testified that if she or Dr. Hadley had an accurate history from the employee when Dr. Hadley examinee the employee on May 4, 2000, she would have controverted his claim at that point. At the hearing, Ms. McEahern testified: 


Q.
Okay. Ms. McEahern, by misleading his doctors do you think that Mr. Oliver was also misleading you?


A.
Yes. I was relying on what he was telling his doctors, as I’m sure they were.  


Q.
And were you also relying on the history he gave to the – to Dr. Hadley?


A.
Yes, I was.


Q.
Did you later come to the conclusion that the medical history that Mr. Oliver had given to his doctors upon which you relied was a false history?


A.
Yes.


Q.
And given what you know now, do you believe that the representations which Mr. Oliver made to his physicians concerning the extent of his disability and his physical limitations were also false?


A.
Yes, I do.


Q.
In your opinion has GAB paid out benefits to Mr. Oliver that would not have been paid had you known the truth earlier?


A.
Yes.


Ms. McEahern testified that the employer has paid $12,509.47 in medical benefits after May 4, 2000.  In addition, the employer has paid $10,887.19 in timeloss benefits since May 4, 2000 to the employee.  


In his December 4, 2000 deposition, the employee denied receiving any treatment for his back between 1994 and 1999.  He testified that he only had occasional, “little back aches.”  (Employee dep. at 33, 44).  The employee testified at his deposition that standing and walking aggravate his pain complaints.  He stated he doesn’t attempt to lift anything, and at most would lift five to ten pounds.  Since his 1999 injury he stated that he can only carry light grocery bags.  He has trouble going up and down stairs.  He stated that sitting is a problem and the back pain increases after just a few minutes.  He stated that he spends 60 to 70 percent of his typical day on the couch.  Occasionally he may shoot a game of pool.  (Id. at 66 - 72)


The employee testified at hearing that he never requested narcotic medications from his doctors, and only took the medications that were prescribed to him.  He asserted that all medications he took were at the suggestion of doctors.  He testified that once he was cut off from his medications he did not seek out a new physician or otherwise seek out new prescriptions.  He testified that since he was cut off narcotics he has only taken aspirin or Advil.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.250(b) provides:


If the board, after a hearing, finds that a person has obtained compensation, medical treatment, or another benefit provided under this chapter by knowingly making a false or misleading statement or representation for the purpose of obtaining that benefit, the board shall order that person to make full reimbursement of the cost of all benefits obtained.  Upon entry of an order authorized under this subsection, the board shall also order that person to pay all reasonable costs and attorney fees incurred by the employer and the employer's carrier in obtaining an order under this section and in defending any claim made for benefits under this chapter.  If a person fails to comply with an order of the board requiring reimbursement of compensation and payment of costs and attorney fees, the employer may declare the person in default and proceed to collect any sum due as provided under AS 23.30.170(b) and (c).


The employer argues the Board should order the employee to repay all compensation, medical expenses, plus the employer’s attorney fees and costs after May 4, 2000.  Based on Dr. Hadley’s deposition, and Ms. McEhern’s hearing testimony, we find that had the employee not misrepresented his back condition between 1994 and 1999, the employer would have controverted the employee’s claim as of May 4, 2000.  The employer seeks reimbursement for benefits, fees and costs of $63,838.62 incurred after May 4, 2000.


The Board is persuaded that the employee knowingly made false and misleading statements and representations to obtain workers’ compensation benefits.  The Board concludes that the employer has met its burden of proof by either a preponderance of evidence or by clear and convincing evidence, and therefore the employer’s Petition for Reimbursement is granted.  The Board finds the employee made the following false or misleading statements and representations for the purpose of obtaining workers’ compensation benefits:  (1) the employee misrepresented his past back condition to his attending physicians and the employer’s physicians, the employer in his deposition, and the Board;  (2) the employee misrepresented his physical abilities to all physicians, portraying himself as if he was in a state of abject helplessness, whereas the video clearly shows him ambulating normally and moving furniture, and as witnessed by Ms. Lantz on at least a dozen occasions;  (3) the employee misrepresented his need for the powerful narcotic, Oxycontin, and continued to receive extensive prescriptions for this drug, yet when tested, showed negative for Oxycontin in his system.  

The Board finds that the employee knowingly made these misrepresentations with the intent to defraud the employer and receive compensation and medical benefits to which he would otherwise not be entitled.  The Board finds that the employer paid the following costs, fees and benefits to which it is entitled to reimbursement:


1.
Medical benefits after May 4, 2000:

$12,509.47


2.
Timeloss after May 4, 2000:


$10,887.19


3.
Missed EME’s in Seattle:



$ 4,618.78


4.
Employer’s attorney’s fees and costs:
$35,823.18

Total









===========











$63,838.62


ORDER

The employee knowingly made false and misleading statements for the purposes of obtaining benefits.  Under AS 23.30.250(b) the employee shall reimburse the employer a total of $62,838.62 for benefits obtained and expenses incurred by the employer after May 4, 2000.  


Dated at Anchorage, Alaska this a 9th day of August, 2002.







ALASKA WORKERS' COMPENSATION BOARD
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Darryl Jacquot,






     Designated Chairman
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John Abshire, Member
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Richard Behrends, Member

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of RICHARD J. OLIVER employee / respondent; v. REEVE ALEUTIAN AIRWAYS INC., employer; INSURANCE CO. OF STATE PA., insurer / petitioners; Case No. 199910213; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 9th day of August, 2002.

                             

   _________________________________

      




   Shirley A. DeBose, Clerk
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�At the beginning of the April 9, 2002 hearing, the employee requested a continuance of the hearing in order to seek representation.  The employer objected to the request for continuance, as the employee had approximately six months notice of the hearing date and the employer had its witnesses in attendance.  We denied the employee’s request for a continuance.  After the employer presented its case and witnesses the employee again requested a continuance.  We granted this request for a continuance as to his presentation of his defense to the employer’s petition for a finding of fraud, and to allow the employee an opportunity to seek counsel.  On May 9, 2002 the employee advised the Board that he could not secure counsel and “I will have to represent myself and testify to rebut the employer’s fraud allegations.”  On June 18, 2002 the Board sent out a Hearing Notice setting the July 17, 2002 continuation hearing.  The Notice states:  “Hearings start at 9:00AM.  You are Hearing #1.”  The April 9, 2002 panel reconvened at 9:00 on July 17, 2002.  We waited until approximately 9:15 a.m., when we found the employee had notice of the hearing and proceeded in his absence pursuant to 8 AAC 45.070(f)(1).  At approximately 9:35 a.m., the employee contacted the Chairman at his personal office and advised him that he thought the hearing started at 9:30.  The employer was not present.  The Chairman advised the employee the hearing was scheduled for 9:00, time certain.  The employee put his personal, working file on the Chairman’s desk and advised “here’s my case” and abruptly left the Chairman’s office.  The file was mailed back to the employee certified mail, as 8 AAC 45.120(f) requires any documents to be relied upon by the Board to be filed at least 20 days before the scheduled hearing.
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