LONNIE  VERNON  v. HUTCHS WELDING & EQUIPMENT REPAIR
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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

LONNIE  VERNON, 

                                                  Employee, 

                                                     Applicant

                                                   v. 

HUTCHS WELDING & EQUIPMENT 

REPAIR, AND EARL HUTCHINSON

                                                  Employer,

(Uninsured),

                                                     Defendant.
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)
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)
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)

)

)

)
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)

)
         SUPPLEMENTARY ORDER

         DECLARING DEFAULT 

        AWCB Case No.  200028473
        AWCB Decision No.  02-0175

         Filed with AWCB Fairbanks, Alaska

         on September 5, 2002


We decided the employee’s petition for a default order at Fairbanks, Alaska on August 15, 2002.  The employee represented himself; owner Earl Hutchinson represents himself and the employer, but he did not appear at the hearing.  We closed the record when we met on August 15, 2002.

ISSUE
            Shall we issue an order requiring the employer to post a bond under AS 23.30.075(a) covering the cost of the employee’s pending surgery?

FACTUAL BACKGROUND

            In prior decision and orders (D&Os) in this case, we found the employee entitled to payment of medical benefits and temporary total disability benefits during the period of recovery. (AWCB Decision No. 01-0225 (November 9, 2001), AWCB Decision No. 01-0262 (December 21, 2001). The employer repeatedly failed to comply with Board orders, so in a May 14, 2002 D&O (AWCB No. 02-0089) we concluded, “The employer and Earl Hutchinson individually, jointly, and severally, shall pay or post a bond by June 13, 2002 to ensure payment of workers’ compensation benefits in the amount of $36,000.” 


We summarized the history of this case in our December 21, 2001 D&O, in part, as follows:
CASE HISTORY AND SUMMARY OF THE EVIDENCE


The employee fell on a pair of pliers, injuring his right knee, while working for the employer as a welder on March 24, 2000.  The employee’s knee swelled, and he was unable to work the following week. The employer paid all his already-incurred medical bills, and paid him his wages for lost work time.  The Division of Workers’ Compensation data base records indicate that the employer carried no workers’ compensation insurance from March 23, 1996 until May 20, 2000.  


On May 1, 2000, Robert Dingeman, M.D. diagnosed a posterior tear of the right medial meniscus, and released the employee to modified work.  The employee underwent a magnetic resonance imaging (“MRI”) study on May 11, 2000, which indicated a probable tear of the meniscus, and a partial tear or sprain of the anterior cruciate ligament.  On May 15, 2000, Dr. Dingeman recommended surgical repair of the knee.  Because the employee preferred to delay the surgery, the physician provided conservative care.  The employer refused to pay for the surgery.


The employee completed and filed a Report of Illness or Injury concerning this work injury, dated April 30, 2001.  He filed a Workers’ Compensation Claim with the same date, claiming medical benefits for the recommended knee surgery.  He filed an Affidavit of Readiness for Hearing on July 5, 2001.  A Prehearing Conference Summary dated August 29, 2001, reflected that the employer denied the employee’s claim for benefits.  The employee’s claim was set for hearing on November 1, 2001.   


Before our hearing began on November 1, 2001, the Workers' Compensation Division staff received a telephone call from the employer's office, indicating that no one from that office would be participating.  The file contains unsworn, written statements by the employer and a fellow-employee, Michael Hegna, indicating the employee did not talk to them about his injury.  The employee objected to these statements, and testified he had not received copies of them before the hearing.  Because neither the employer nor Mr. Hegna attended the hearing, and were not available for cross-examination, we found these unsworn statements were hearsay, unsupported by any direct evidence.  Consequently, we declined to rely on those statements as evidence on which to base any determinations of fact.  8 AAC 45.120(e). 


In our decision and order on this case, AWCB Decision No. 01-0225 (November 9, 2001), we found the employee suffered a compensable injury in the course of his work, and ordered the employer to provide medical benefits for the employee’s right knee arthroscopic surgery, under AS 23.30.095(a), and temporary total disability benefits during the employee’s recovery from the arthroscopic surgery, under AS 23.30.185.  We also ordered the employer to attend a hearing before us on November 29, 2001, at 9:00 in the morning, to show cause why we should not issue a stop order, under AS 23.30.080(d), prohibiting him from using employee labor within the territorial jurisdiction of the State of Alaska.  

            Thereafter, the employer failed to comply with Board Orders and the employee also expressed concern the employer would not provide payment for the costs of the pending surgery, estimated to total at least $36,000. Accordingly, we ordered the employer to post a bond to ensure payment of the cost of surgery.  Again the employer failed to comply, and the employee seeks a supplementary Board order declaring a default.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
AS 23.30.170 provides:


    (a)  In case of default by the employer in the payment of compensation due under an award of compensation for a period of 30 days after the compensation is due, the person to whom the compensation is payable may, within one year after the default, apply to the board making the compensation order for a supplementary order declaring the amount of the default.  After investigation, notice, and hearing, as provided in AS 23.30.110, the board shall make a supplementary order declaring the amount of the default.  The order shall be filed in the same manner as the compensation order.


    (b)  If the payment in default is an installment of the award, the board may, in its discretion, declare the whole of the award as the amount in default.  The applicant may file a certified copy of the supplementary order with the clerk of the superior court.  The supplementary order is final.  The court shall, upon the filing of the copy, enter judgment for the amount declared in default by the supplementary order if it is in accordance with law.  Any time after a supplementary order by the board, the attorney general, when requested to do so by the commissioner, shall take appropriate action to assure collection of the defaulted payments.

            We find the employer and Earl Hutchinson individually, jointly, and severally, were ordered to pay the employee or post a bond in the amount of $36,000 in our May 14, 2002 Decision and Order (AWCB No. 02-0089).  By the preponderance of the evidence before us, we find the employer and Earl Hutchinson failed to pay any of the ordered benefits or post the bond within the 30-day limit, defaulting on the full amount awarded.  We also find the employee applied to us within one year of the default for a supplementary default order.

            We find the benefits awarded are in default; and we find the statutory criteria for a default order are met.  Under AS 23.30.170 we conclude we must issue a supplementary order, declaring default.  Based on the record of this case, we conclude the employer and Earl Hutchinson are in default of AWCB Decision No. 02-0089 (May 14, 2002), in the total amount of $36,000.
  


SUPPLEMENTARY ORDER OF DEFAULT
           The employer and Earl Hutchinson are in default of AWCB Decision No. 02-0046 (March 11, 2002) in the total amount of $36,000. 


Dated at Fairbanks, Alaska this 5th day of September, 2002.
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Fred Brown, 
Designated Chairman
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Dorothy Bradshaw, Member

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Supplementary Order Declaring Default in the matter of LONNIE  VERNON employee / applicant; v. HUTCHS WELDING & EQUIPMENT REPAIR AND EARL HUTCHINSON, employer (uninsured) / respondent; Case No. 200028473; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 5th day of September 2002.
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Victoria J. Zalewski, Admin. Clerk
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� See Reynolds v. Contractors International, Inc., AWCB No. 95-0117 (April 27, 1995); AWCB No. 95-0052 (February 24, 1995); AWCB No. 94-0200 (August 18, 1994); AWCB No. 93-0239 (September 30, 1993)  (The Board ordered increases in a bond by an uninsured employer, to secure full payment of pending present and future benefits. Thereafter, the Board issued a default order, including penalties and attorney fees, for the employer’s failure to comply.) See, also, 6 Larson and Larson, Larson’s  Workmen's Compensation §102.05, at 102.31 (2000) (In at least one state, as a penalty for noninsurance, the entire amount of compensation becomes due instantly in a lump sum).
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