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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	DAVID L. PENLAND, 

                                                  Employee, 

                                                     Applicant,

                                                   v. 

HOUSTON CONTRACTING CO-AK,

                                                  Employer,

                                                   and 

FREMONT INDUSTRIAL INDEMNITY

 COMPANY,

                                                  Insurer,

                                                     Defendants.

	)
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)
	          FINAL

        DECISION AND ORDER

        AWCB Case No.  199806026
        AWCB Decision No. 02-0176 

         Filed with AWCB Fairbanks, Alaska

         on September 5, 2002


We heard the employee’s claim for an award of workers’ compensation benefits, including temporary total disability benefits, at Fairbanks, Alaska on February 14, 2002 and closing arguments on August 15, 2002 after the submission of a supplemental deposition.  The employee appeared in person, representing himself. Attorney John Harjehausen represented the defendants.  We closed the record when we met on August 15, 2002.  

THRESHOLD ISSUE


Whether the employee suffered a compensable, work-related injury during the course and scope of his employment.  

SUMMARY OF THE EVIDENCE


The employee began working for the employer on February 20, 1998 as a laborer. He testified that on March 19, 1998, while pouring 100 lb. sandbags into the hopper of sandblasting machine, he felt a pain in his lower back. On March 20, 1998, the employee signed a report of occupational injury. He was immediately placed on light duty work and was laid off work on the following day.


Thereafter, the employee worked from July to October of 1998 and from April to August 1, 1999 as a flagger and pilot car driver for another employer. During the intervals of unemployment he received unemployment compensation and worked at his home site cabin and participated in limited hunting and fishing activities.


On February 23, 2000, the employee filed a claim for temporary total disability (TTD) benefits from March 19, 1998, temporary partial disability (TPD) benefits between July 1998 and August 1999, permanent total disability (PTD) benefits from March 19, 1998 and ongoing, medical and transportation costs, and interest and a penalty. The defendants answered and controverted the claim on March 16, 2000, asserting the employee's condition is unrelated to his employment with the employer.

Medical Background


The employee has a history of treatment for lower back pain, which began in 1985 when he reported lifting an object and straining his back. Since that time he has gone to a doctor, the Fairbanks Memorial Hospital emergency room (ER) or a clinic approximately every three months, reporting some new incident that has resulted in an aggravation of his pain, which requires treatment with drugs. The employee has not undergone any physical therapy and the only treatment has been medications. He acknowledged that for a period of time he was seeking drugs and was going to the ER instead of his treating physician to obtain narcotics. He also admitted that he was getting double prescriptions of medications from two different physicians.
The only time the employee reported to a physician of being injured as a result of the sandbag incident, prior to filing his claim, was on March 25, 1998. On that day the employee was examined by Jay W. Hoffmann, M.D. Dr. Hoffmann's impression was low back pain secondary to possible disk disease. 


Over the two-year period between the March 25, 1998 appointment with Dr. Hoffman and February 23, 2000, the date the employee filed the instant claim, he reported back pain resulting from a variety of activities. For example, on April 27, 1998, a month after his alleged work injury, the employee stated that he injured his back lifting a tire into a truck. He noted that he was doing well until he lifted the tire.


On June 3, 1998, the employee was seen at the ER reporting back pain after lifting a rototiller. He was diagnosed with acute low back pain and provided medication.
On June 29, 1998, he was treated in the ER for lifting a bathtub. On July 13, 1998, he went to the ER for examination, complaining of more back pain after lifting a water heater. He indicated that standing as a flagman hurt his back. He was told to ice and rest the back with no lifting until resolved. 


On August 5, 1998, the employee went to R. E. Andreassen, D.O., complaining of a dip net fishing injury and on September 6, 1998, he went to the ER complaining of more low back pain. On September 25, 1998, he went to the ER with complaints of having exacerbated his back pain from lifting a gas can and on November 5, 1998, he went to the ER after cutting and lifting firewood. At both examinations, he was advised to use moist heat and take medication.


On January 18, 1999, he went to the ER after having slipped on ice and was given a prescription and considered for physical therapy. On January 29, 1999, he returned to the ER after lifting a television. On February 25, 1998, he was evaluated in the ER complaining that he re-injured himself by lifting a box. Again, the employee was given medication and told to regulate his activity.


On April 9, 1999, the employee saw Dr. Andreassen for an injury caused by lifting concrete blocks. On May 4, 1999, Dr. Andreassen noted that the employee's back was strained once again. The employee continued with his medication. On August 24, 1999, Dr. Andreassen diagnosed chronic low back pain.


On September 1, 1999, the employee had a CAT scan completed at the Fairbanks Memorial Hospital, which revealed a mild diffuse disk bulge at L3-4, that the L4-5 level has a degenerative spur and that L5-S1 has possible herniation and degenerative disk disease. The findings showed no clear evidence of disk herniation or root canal compromise. 


On October 4, 1999, the employee saw Randall K. McGregor, M.D. The employee indicated that he was cutting firewood and again re-injured his back. Dr. McGregor provided an epidural steroid injection. On October 6, 1999, the employee's MRI indicated a posterior bulging causing moderate stenosis at the L3-L4 and L4-L5 levels and a diffuse lumbar spondylosis from the L1-L2 through L4-L5 levels.


On October 27, 1999, John w. Joosse, M.D., recommended surgery. On November 19, 1999, Dr. Andreassen referred the employee to Robert Swift, M.D. On January 28, 2000, however, Dr. Swift refused to accept the referral.


On February 15, 2000, the employee went to Dr. Joosse seeking a work release so that he could return to work at Prudhoe Bay. On February 21, 2000, Dr. Andreassen released the employee to light duty work with the restrictions that he not lift greater than 10 pounds occasionally and 1 to 2 pounds frequently.


On June 23, 2000, Dr. Andreassen rated the employee at 20% whole person impairment, under the American Medical Association's Guides to the Evaluation of Permanent Impairment, Third Edition (1988)
 (AMA Guides), and recommended chronic pain treatment. Dr. Andreassen indicated that the employee would be able to use his upper extremities for work at jobs that did not require manual lifting, pushing or pulling.


On December 2, 2000, the employee saw Douglas Smith, M.D., for an employer-sponsored independent medical evaluation (EIME). Dr. Smith diagnosed the employee as follows:

1. Chronic back and leg pain, probable onset approximately June 1985.


a. Multilevel lumbar degenerative disc disease.


b. No current objective evidence radiculopathy.

2. Short right leg by 1 inch secondary to tibia fracture approximately age 17.


With respect to whether the employee's condition is related to his alleged injury on March 19, 1998, Dr. Smith answered the following questions:

QUESTION #2. Please state what, if any, injuries you feel Mr. Penland sustained as a result of the March 19, 1998 incident, on a more probable than not basis.

ANSWER: After my review of the records, I come to the conclusion that it is possible that he sustained a sprain/strain to his back in March of 1998 superimposed on the underlying multilevel degenerative changes.

It would be my impression that any injuries sustained at that time would have been a temporary aggravation of the underlying condition and probably would have resolved within a period of four or five weeks from the time of the reported incident. . . .

QUESTION #4: Do you feel that Mr. Penland's condition(s), if any, on a more probable than not basis, is/are the result of a nature progression of a pre-existing disease process unrelated to the March 19, 1998, incident?

ANSWER: It would be my impression that his current condition is not particularly related one way or another to the March 19, 1998 incident.

Dr. Smith further indicated that the March 19, 1998 incident is not a substantial factor in causing his current condition. Moreover, he indicated that the employee was medically stable from any temporary aggravation of his pre-existing condition within four to five weeks from the date incident. Finally, Dr. Smith concluded that the employee has no permanent partial impairment arising from the March 19, 1998 injury. 


In his April 18, 2001 deposition, Dr. Andreassen generally agreed with the opinions of Dr. Smith.  Dr. Andreassen indicated that the injury with the employer was one of many incidents and there was no permanent change in the employee's condition. As such, he indicated any temporary aggravation resolved within 4-5 weeks and there was no resulting permanent impairment. Further, Andreassen agreed with Dr. Smith that the employee's current need for medical treatment is not related to his alleged work injury. 


FINDINGS OF FACT AND CONCLUSIONS OF LAW
The Alaska Supreme Court has long recognized that employment which causes injury or which sufficiently aggravates, accelerates, or combines with a pre-existing condition to cause disability entitles an employee to compensation and benefits.  Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966).  Liability may be imposed on an employer, however, only if the employment injury aggravated, accelerated, or combined with the pre-existing condition and the aggravation, acceleration, or combination was a "substantial factor" contributing to the ultimate disability.  United Asphalt Paving v. Smith, 660 P.2d 445, 447 (Alaska 1983).


A "substantial factor" is found where it is "shown both that the [disability] would not have happened 'but for' the [employment] and that the [employment] was so important in bringing about the [disability] that reasonable men would regard it as a cause and attach responsibility to it."  State v. Abbott, 498 P.2d 712, 717 (Alaska 1972); Fairbanks North Star Borough v. Rogers & Babler, 757 P.2d 528 (Alaska 1987).


In analyzing a case involving a pre-existing condition, the Court held that an aggravation or acceleration must be presumed under AS 23.30.120.  Burgess Construction Company v. Smallwood, 623 P.2d 312, 315 (Alaska 1981).  AS 23.30.120(a) provides, in part, "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."  Continuing disability and need for medical benefits must also be presumed.  Olson v. AIC/Martin J.V., 818 P.2d 669, 672 (Alaska 1991); Municipality of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991).


Nevertheless, before the presumption attaches the employee must establish a preliminary link between the disability and the employment.  "[I]n claims 'based on highly technical medical considerations' medical evidence is often necessary in order to make that connection."  Id. at 316.  "Two factors determine whether expert medical evidence is necessary in a given case: the probative value of the available lay evidence and the complexity of the medical facts involved."  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  Once the employee makes a prima facie case of work-relatedness the presumption of compensability attaches and shifts the burden of production to the employer.  Id. at 869.


To overcome the presumption of compensability, the employer must present substantial evidence the disability is not work-related.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  The Court "has consistently defined 'substantial evidence' as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion'" Miller, 577 P.2d at 1046 (quoting Thornton, 411 P.2d at 209, 210).  In Fireman's Fund American Insurance Cos. v. Gomes, 544 P.2d 1013, 1016 (Alaska 1976), the Court explained two possible ways to overcome the presumption: 1) producing affirmative evidence the disability and need for medical treatment was not work-related or 2) eliminating all reasonable possibilities the disability and need for medical treatment was work-related. "For the purposes of overcoming the presumption of compensability medical testimony cannot constitute substantial evidence if it simply points to other possible causes of an employee's injury or disability, without ruling out work related causes." Tolbert v. Alascom, Inc., 973 P.2d 603 (Alaska 1999).


The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.  Veco, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."  Id. at 869.


If the employer produces substantial evidence that the disability was not work-related, the presumption drops out, and the employee must prove all the elements of his claim by a preponderance of the evidence.  Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of [the triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


Based on our review of the record, we find the employee has established a preliminary link raising the presumption of compensability through his testimony. Additionally, we find the opinions of Drs. Smith and Andreassen, that the employee’s current condition was not caused by his work, but by his preexisting condition, substantial evidence rebutting the presumption. Consequently, we find the presumption drops out and the employee must prove his claim for continuing benefits by a preponderance of the evidence.


At the outset, we note the employee has reported a variety of back complaints over the years and admitted to drug seeking behavior. The employee acknowledged that at times he was getting duplicate prescriptions. Although the employee attributes his back pain to the March 19, 1998 incident, he only complained to one physician regarding the incident, Dr. Hoffman. Over the next two years, he repeatedly sought treatment for back pain. Rather than indicating that his pain was attributable to the March 19, 1998 incident, however, he attributed it to a different cause each time period. Specifically, he reported injuring his back from lifting a tire, rototiller, bathtub, dipnet, and gas can, and by cutting and lifting firewood. Based on this record, we find the employee's testimony that his current back condition arose on March 19, 1998, because of the alleged work incident, is not credible.


Additionally, as recorded by Dr. Smith, we find the employee has a long history of back-related pain and treatment pre-dating the alleged injured. Moreover, as stated by Dr. Smith, we find his current back condition is the result of a degenerative back condition. Further, based on Dr. Smith’s opinion, as supported by Dr. Andreassen, we find any injury he sustained on March 19, 1998 resolved within 4-5 weeks and, at that time, the employee’s condition was medically stable. Finally, we conclude the employee sustained no permanent partial impairment and that any further treatment he requires is not related to the incident. 


In sum, based on the medical opinions of Drs. Smith and Andreassen, we find by a preponderance of evidence that the employee did not sustain a permanent disability in this case. Instead, we find the employee suffered a temporary aggravation of his preexisting condition and his claims for disability benefits ended within 4-5 weeks after the date of injury. 

         Accordingly, we conclude the defendants shall pay the employee temporary total disability benefits for the five week period following his date of injury. We find that any claims for workers’ compensation benefits arising from periods thereafter must be denied.


ORDER

The defendants shall pay the employee temporary total disability benefits for the first five weeks following his March 19, 1998 injury. The employee’s claim for workers’ compensation benefits thereafter is denied and dismissed.


Dated at Fairbanks, Alaska this 5th day of September, 2002
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Fred Brown, 
Designated Chairman







________________________________________                                






John Giuchici, Member
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Dorothy Bradshaw, Member


APPEAL PROCEDURES


This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION


A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of DAVID L. PENLAND employee / applicant; v. HOUSTON CONTRACTING CO-AK, employer FREMONT INDUSTRIAL INDEMNITY COMPANY, insurer / defendants; Case No. 199806026; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 5th day of September 2002.
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Victoria J. Zalewski, Admin. Clerk
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     �See AS 23.30.190(b); 8 AAC 45.122.
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