BUDDY J. ORAND  v. STATE OF ALASKA

[image: image1.png]


ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	BUDDY J. ORAND,  

                                                  Employee, 

                                                            Applicant,

                                                   v. 

STATE OF ALASKA,

(Self-Insured)                       Employer,

                                                            Defendant.

	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	          FINAL

          DECISION AND ORDER

        AWCB Case No.  199613463
        AWCB Decision No. 02-0177  

         Filed with AWCB Anchorage, Alaska

         on September 6, 2002



We heard the employee’s claim for permanent total disability (PTD) benefits at Anchorage, Alaska on August 8, 2002.  The employee appeared, representing himself.  Assistant Attorney General, Paul Lisankie represented the employer.  We closed the record at the hearing’s conclusion.  


ISSUE

Whether the employee is PTD.  


SUMMARY OF THE EVIDENCE

We incorporate by reference the facts as detailed in our prior decisions in Orand v. State of Alaska, AWCB Decision Nos. 98-0134 (June 4, 1998) (Orand I); 98-0282 (November 12, 1998) (Orand II); 00-090 (May 10, 2000) (Orand III).  These earlier decisions all involved reemployment benefits, ultimately in Orand III, we upheld the reemployment benefits administrator’s (RBA’s) determination finding the employee eligible for reemployment benefits.  The employer appealed to the Superior Court, which reversed our decision in Orand III, concluding the employee is not, in fact, entitled to reemployment benefits.  (State of Alaska v. Orand, 3AN-00-3675 Civ., (Alaska Super., September 5, 2001)).  The Superior Court reasoned at 12 – 15:

The Board's reliance on Arnesen is misplaced to the degree that it interprets the opinion as an expansion of the availability of reemployment benefits. The legislative purpose behind the statute is to ensure that the employee has skills with which he or she can earn a living after he or she is incapacitated by an injury. AS 23.30.041 describes how the ability to earn a living will be ensured. The Arnesen decision did allow for the exclusion of recently received training due to a non‑work related limitation on the ability to use that training when determining the availability of reemployment benefits.

In this case, Mr. Orand earned an Electronics Technology associate's degree from the University of Alaska in 1991. The injury at issue occurred in July of 1996, just five years after Mr. Orand's receipt of his associate's degree. This training qualifies as training received within the ten years prior to the work‑related injury. An associate's degree generally qualifies the work for, at least, entry‑level work in the field in which the degree was earned. In this case, the Board accepted the determination that, though the associate's degree was a two‑year program, the degree did not qualify Mr. Orand for work positions that required two years of training. This is an unlikely analysis of the value of a two‑year associate's degree, even under the strict guidelines of the U.S. Department of Labor's Dictionary of occupational Titles.

Also, there was mention of the fact that Mr. Orand's electronics training was outdated. This may be the case., However, for purposes of a reemployment benefits analysis, it is the statute that determines whether Mr. Orand's training is outdated. Any training obtained within ten years of the date of injury is not outdated.

Mr. Orand is described as a man in his sixties with some history of back injury and some loss of hearing, in addition to his work‑related dermatitis. The Board determined that Mr. Orand's bad back limited his ability to compete in the work place as an electronics technician. A doctor's analysis of proposed job titles for Mr. Orand allowed for the possibility that Mr. Orand could physically handle the work of some Electronics Technician‑related positions. Regardless, the statute does not require an analysis of any injury outside of those compensable work‑related injuries at issue, and here the work‑related injury is not the back, but the skin.

The Reemployment Benefits Analyst's determination that Mr. Orand was eligible for reemployment benefits, despite the fact that he had training within the last ten years, was based, in part, on his reading of the Board's decision in  Leslie Lipman v. Anchorage School District, AWCB Case No. 9617563 (1998)(Exc. 223). There, the Board stated: “Deferring to the RBA's expertise, we find the RBA construed AS 23.30.041(e)(2) to include work the employee has met SVP for, only if this training or work experience allows an employee to compete in that occupation .... We find that if the previous job or training received does‑not allow an employee to compete in the labor market, it should not operate to exclude an employee from reemployment benefits."

The language of AS 23.30.041(e)(2), states that an employee is eligible for benefits if a physician predicts that the employee's physical capacities are less than those required for:

(1) the employee's job at the time of injury; or

(2) other jobs that exist in the labor market that the employee has held or received training for within 10 years before the injury or that the employee has held following the injury for a period long enough to obtain the skills to compete in the labor market..." (emphasis added).

The statutory provision regarding ability to compete in the labor market applies only to jobs held after the work‑related injury. The statute does not require an analysis of how well Mr. Orand might compete in the job market in the event that he possesses training received within ten years prior to the injury. 


The employee did not further appeal or otherwise seek review of the Superior Court’s decision.  The employee now seeks PTD benefits. 


While working for the employer as a part-time dishwasher at the Pioneers’ Home, the employee developed irritative dermatitis in July of 1996.  The employer accepted the compensability of the employee’s claim and paid timeloss benefits and reemployment stipend through June, 2000.  


The employee argued that he cannot get work in the electronics field with a 10 year old degree.  He argued that he has applied for numerous and varied jobs in the State, Federal and private sectors, but has always been passed over for younger and less qualified candidates.  He stated he has filed age discrimination charges for many of the positions where he was not offered a position.  The employee testified that he is currently depressed over his inability to secure employment.  He argued that he believes he is entitled to additional benefits related to his inability to work.  


The employer argues that the employee can produce neither medical nor vocational evidence that he is permanently, or totally disabled from working.  The employer argues that at prior prehearings, the employee has advised counsel and the prehearing chair that he is generally capable of working, yet can’t secure a job as he’s been the victim of age discrimination.  


The Board ordered second independent medical evaluation performed by Larry Levine, M.D., on September 9, 1999 concluded that the employee is precluded from heavy lifting, but was capable of medium duty work involving lifting up to 50 pounds.  Furthermore, the physical capacities evaluation, performed by John DeCarlo, O.T.R., on February 28, 2002, at the employee’s request, confirms the employee is capable of medium capacity work.  


Virginia M. Collins, R.N. B.S. C.R.R.N. C.R.C., testified at the August 8, 2002 hearing that there is work suitable to the employee’s demonstrated capabilities readily and continuously available in the labor market.  She testified there are hundreds, if not thousands, of jobs within the sedentary, light, or medium work capacity available in the Anchorage market alone.  She testified these jobs would be consistent with the employee’s physical capacities and educational accomplishments and skills.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.180 provides in pertinent part:  “In case of total disability adjudged to be permanent 80 percent of the injured employee’s spendable weekly wages shall be paid to the employee during the continuance of the total disability.” AS 23.30.120(a)(1) provides in pertinent part:  "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that the claim comes within the provisions of this chapter.”  The presumption also applies to claims that the work aggravated, accelerated or combined with a preexisting condition to produce a disability or need for medical treatment.  Burgess Construction Co. v. Smallwood, 623 P.2d 312, 315 (Alaska 1981).  Furthermore, in claims based on highly technical medical considerations, medical evidence is needed to make the work connection.  Id., 316. The presumption can also attach with a work-related aggravation/ acceleration context without a specific event.  Providence Washington Ins. Co. v. Bonner, 680 P.2d 96 (Alaska 1984).  


Application of the presumption is a three-step process.  Gillispie v. B & B Foodland, 881 P.2d 1106, 1109 (Alaska 1994).  An employee must establish a "preliminary link" between the claimed conditions and his work.  For the purpose of determining whether the preliminary link between work and the claimed conditions has been attached, we do not assess the credibility of witnesses.  Resler v. Universal Services Inc., 778 P.2d 1146, 1148-49 (Alaska 1989);  Hoover v. Westbrook, AWCB Decision No.  97-0221 (November 3, 1997).  The claimed condition is then compensable if the work is a substantial factor in bringing it about.  Burgess, 317.  The work is a substantial factor if:  (1)  the condition would not have occurred at the time it did, in the way it did, or to the degree it did but for the work and (2) reasonable people regard the work as a cause of the condition and attach responsibility to it.  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533 (Alaska 1987).


The employer must then rebut the presumption by producing substantial evidence the conditions are not work-related.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  Substantial evidence is "such relevant evidence as a reasonable mind might accept as adequate to support a conclusion."  Grainger v. Alaska Workers' Compensation Bd., 805 P.2d 976, 977 n.1 (Alaska 1991).  The Grainger court also explained that there are two possible ways to overcome the presumption: (1) produce substantial evidence which provides an alternative explanation which, if accepted, would exclude the work as the cause of the conditions; or (2) directly eliminate any reasonable possibility the work was a factor in causing the condition.  The same standard used to determine whether medical evidence is necessary to establish the preliminary link is also necessary to overcome it.  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  An employer may rebut the presumption of compensability by presenting expert medical opinion evidence the work was probably not a cause of the claimed condition.  Big K Grocery v. Gibson, 836 P.2d 941, 942 (Alaska 1992).  Evidence used to rebut the presumption is examined by itself to determine whether it is sufficient to rebut the presumption.  Wolfer, at 869.  Medical testimony cannot constitute substantial evidence if it simply points to other possible causes of an employee's claimed condition without ruling out its work-relatedness.  Childs v. Copper Valley Elec. Ass'n, 860 P.2d 1184, 1189 (Alaska 1993).


If the presumption is rebutted, the employee must then prove, by a preponderance of the evidence, her work was a substantial factor which brings about the condition or aggravates a preexisting ailment.  Wolfer, at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, [s]he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964). 


Applying the presumption analysis described above to the evidence in this claim, we find the presumption that the employee is PTD has not attached.  We find, based on the complexity of the opinions, and the length of litigation, that this claim is based on technical medical considerations.  Thus, medical evidence is needed to raise the presumption of work-connected total disability.  (Burgess Construction).


We find the record is void of any evidence that supports a finding that the employee is permanently physically or vocationally disabled.  To the contrary, all the doctors agree that the employee can return to medium duty work.  The only vocational evidence in the record indicates there are “hundreds if not thousands” of jobs available within the employee’s physical capacities.  Because we find the employee has not attached the presumption, based on the entire medical and vocational record, in conjunction with the employee’s own testimony and statements that he is generally able to work,
 we find he is not permanently or totally disabled; we deny and dismiss his claim for PTD benefits. 


Even if had we found sufficient evidence to attach the presumption with his own testimony, we would reach the same conclusion.  We find the employer would rebut the presumption that the employee’s condition is not permanent with the opinions of Drs. Levine and specialists DeCarlo and Collins that the employee has sufficient physical capacities for jobs that readily exist in the labor market. 


Reviewing the record as whole, (to determine whether the employee has proved his claim by a preponderance of the evidence), we fin the evidence overwhelmingly shows he is not permanently totally disabled.  In Carlson v. Doyon, 995 P.2d (Alaska 2000), Alaska’s Supreme Court upheld the Board’s denial of a finding of PTD benefits.  In Carlson the Board weighed two competing rehabilitation specialists opinions regarding the viability of the labor market, concluding that a labor market existed within the employee’s light duty capacities.  Unlike in Carlson, there is no contrary evidence indicating the employee can not perform medium duty work, or that a viable labor market does not exist within his physical capacities.  We conclude the employee’s claim for PTD benefits must be denied and dismissed.  


ORDER

The employee’s claim for permanent total disability benefits under AS 23.30.180 must be denied and dismissed.  


Dated at Anchorage, Alaska this 6th day of September, 2002.







ALASKA WORKERS' COMPENSATION BOARD







____________________________                                






Darryl Jacquot,






     Designated Chairman







____________________________                                






John Abshire, Member







____________________________                                  






S. T. Hagedorn, Member

APPEAL PROCEDURES


This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of BUDDY J. ORAND employee / applicant; v. STATE OF ALASKA (Self-Insured), employer; / defendant; Case No. 199613463; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 6th day of September, 2002.

                             

   _________________________________

      




      Marie Jankowski, Clerk
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� Although he believes he has been the victim of age discrimination.  
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