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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	SHONA L. RANDALL, 

                                                   Employee, 

                                                            Applicant,

                                                   v. 

POOR BOY CONSTRUCTION,

                             (Uninsured) Employer,

                                                          Defendant.                                      
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)
	        FINAL DECISION AND ORDER

        AWCB Case No.  200003776

        AWCB Decision No. 02-0184

         Filed with AWCB Anchorage, Alaska

         September 13, 2002



On August 7, 2002, in Anchorage, Alaska, we heard the employee's claim for temporary total disability (“TTD”) benefits, medical costs, transportation costs, permanent partial impairment (“PPI”) benefits, penalty, and interest.  The employee represented herself.  Mr. Earl Carmichael represented his company, Poor Boy Construction, the employer. (“employer”).  We kept the record open until September 6, 2002 to receive additional documentation from both parties.  We closed the record when we next met on September 11, 2002.


ISSUES
1. Did the employee sustain a compensable back injury within the course and scope of her employment?

2. Is the employee entitled to TTD benefits under AS 23.30.185 from February 7, 2000 and continuing?

3. Is the employee entitled to medical costs under AS 23.30.095(a)?  

4. Is the employee entitled to reimbursement for transportation costs under 8 AAC 45.082(d) and 8 AAC 45.084?  

5. Is the employee entitled to PPI benefits under AS 23.30.190?

6. Is the employee entitled to penalties and interest under AS 23.30.155?  


CASE HISTORY AND SUMMARY OF THE EVIDENCE


The employee worked as a bookkeeper for the employer.  On February 7, 2000, the employee arrived at work to start her day.  She was walking up to the doorway of the office building where she worked, when she slipped on some ice and fell, injuring her back.   The employee continued on to her office, but eventually left to seek medical care for her injury.  


The employee was treated by Mike Beirne, M.D., at the Northern Lights Clinic less than 30 minutes after she fell.  Dr. Beirne took x-rays and prescribed medication for pain.  The employee was taken off work until her condition resolved.  (Dr. Beirne 2/7/00 Chart Note).    


The employee reported to the Providence Alaska Medical Center on February 12, 2000 for an evaluation.  The employee was still feeling back pain as well as numbness and tingling in her leg.  Dan Safranek, M.D., examined the employee and discussed her case with orthopedic surgeon John Duddy, M.D., and a radiologist.  A Magnetic Resonance Image (“MRI”) was taken which showed some degenerative disc disease and some bulging at L4-L5.  Dr. Safranek refilled the employee’s medications and recommended she be followed up in the clinic.  (Dr. Safranek 2/12/02 Chart Note).  


Dr. Duddy evaluated the employee on March 3, 2000.  He diagnosed the employee with low back pain and radiculopathy, and recommended physical therapy two times per week for six weeks.  (Dr. Duddy 3/3/00 Chart Note).  On March 14, 2000, Dr. Beirne referred the employee to Virginia Mason Medical Center for evaluation and treatment.  On March 17, 2000, the employee filed a report of injury with the Alaska Workers’ Compensation Board.  (“Board”).


On March 21, 2000, a MRI of the spine was taken, and on March 22, 2000, the employee underwent urodynamic studies at Virginia Mason.  The findings of the MRI were degenerative disk disease at L4-5 and L5-S1 with no evidence of discrete disc herniation or cord compression.  (3/21/02 MRI).  The urodynamic study demonstrated a sensitive but not neurogenic bladder.  (Laird Patterson, M.D. 3/24/02 Chart Note).  The employee’s pain was found to be purely musculoskeletal.  Id. 


The employee began physical therapy with Chugach Physical Therapy in March 2000.  During the course of physical therapy some of the employee’s conditions worsened, resulting in a temporary loss of function in her legs.  (Dr. Beirne 4/17/00 Chart Note).  The employee was referred to John Shannon, M.D., and Edward Barington, D.C., of Advanced Neuro-Diagnostics for electrophysiologic evaluation on April 29, 2000.  Dr. Shannon’s impression was lumbar disc herniation/annular tear and lumbar radiculopathy.  He noted the employee’s symptoms indicated a spinal cord compression of some sort, and recommended additional MRIs of the cervical and thoracic spine to confirm his impressions.  (Dr. Shannon 5/2/00 Report).


On July 13, 2000, the employee was seen by Scott Dull, M.D., at Providence Alaska Medical Center due to increased pain in her back.  A MRI of the lumbosacral spine was ordered, which was unchanged from the February 2000 MRI.  Dr. Dull referred the employee back to Dr. Beirne with a note stating that he believed a referral back to Seattle for further neurological work-up for the employee was reasonable.  (Dr. Dull 7/13/00 Chart Note).  On July 25, 2000, the employee was examined by Todd Czartoski, M.D., at the University of Washington Medical Center Neurology Clinic for additional evaluation and work-up of muscle trembling in her legs.   The employee was scheduled for an electromyogram (“EMG”) and an electroencephalogram (“EEG”) sleep study, and was to return to the University after completion of the tests.  (Dr. Czartoski 7/25/00 Report). The EMG and EEG tests were normal.


In late 2000, the employee moved to Juneau, Alaska, to assist with a family member.  Anne Bakker, M.D., became her new treating physician.  Dr. Bakker referred the employee for cognitive and behavior therapy in January 2001 due to the fact no definitive neuropathic etiology had been determined for her symptoms.  (Dr. Bakker 1/31/01 Letters).  The employee moved back to Anchorage, Alaska in August 2001.  Dr. Bakker, referred her to Susan Anderson, M.D.  On September 6, 2001, the employee was examined by Dr. Anderson.  Dr. Anderson found the employee to have discogenic low back pain at L4-5 and L5-S1, and right L5-S1 radicular pain pattern.  She recommended the employee undergo a psychological evaluation and treatment, as well as a physical therapy evaluation and treatment.  (Dr. Anderson 9/6/01 Report).


The employee began physical therapy in September 2001.  She also underwent a psychological evaluation on September 17, 2001.  Robert Trombley, Ph.D., conducted the evaluation and found the employee’s psychological profile suggested she is a good candidate for cognitive-behavioral interventions to optimize her quality of life and minimize her post-treatment adjustment and recovery period.  (Dr. Trombley 9/17/01 Report).  The employee attended sessions with Dr. Trombley for cognitive-behavioral psychotherapy on September 24, 2001, October 1, 2001, and October 15, 2001.


On October 1, 2001, the employee returned to Dr. Anderson complaining of low back pain radiating down her right leg.  Dr. Anderson determined the employee’s leg fasciculations were probably due to nerve root irritation from her discogenic low back pain.  She recommended the employee’s discogenic low back pain be treated first.  Dr. Anderson also noted the employee was not medically stable and therefore she could not give an impairment rating at that time.  (Dr. Anderson 10/1/01 Progress Note).  The employee was scheduled for a caudal injection at L5-S1 for treatment of her discogenic pain on October 5, 2001. (10/5/01 Operative Note).


Although the employee testified she is still undergoing treatment for her back, there are no medical records dated after October 5, 2001 in the Board’s record.

 
The employee filed a workers’ compensation claim on September 10, 2001, and an Affidavit of Readiness for Hearing on April 23, 2002.  Although the employer has not filed a notice of controversion on a Board approved form, the employer has resisted paying the employee any medical or disability benefits.  


The employee testified at the hearing that she was walking up to the doorway of the building where she works to start her duty day on February 7, 2000, when she slipped on some ice and fell.   She immediately felt pain in her back, but continued upstairs to her office.  She told her employer Mr. Carmichael, about her injury when he called the office shortly thereafter, and again on February 10, 2000, when he came by her house to pick up the company cell phone and car keys.  When she spoke with Mr. Carmichael by telephone on February 7, 2000, he told her to report her injury to the building management office on the first floor of their building.  The employee testified she went downstairs to tell the management office about her fall, and then left to get medical care for her back.  The employee stated she submitted her medical bills and reports to Mr. Carmichael right away, but none of them have been paid.  She used her private insurance to receive medical treatment at first, and when it expired, she received state aid so she could continue to receive treatment.  She testified that not only has she paid for prescriptions and medical treatment on her own, she has also incurred transportation costs to Seattle, Washington and to Juneau, Alaska for medical treatment.  She provided copies of her receipts for these costs.  She testified she is currently being treated for her February 2000 back injury, and has not returned to work since the accident.


The employer, Mr. Carmichael, testified at hearing that he was not notified of the employee’s injury.  He testified that when the employee was not at work that morning he called her mother and found out she was in pain.  He talked to the owner of the office building and was told they did not know anything about the employee’s fall.  Mr. Carmichael testified that he thought he had paid for workers’ compensation insurance for one year, and when he called his insurance company after he received some of the employee’s medical bills, he was told by them to hold on to the medical bills and wait for a hearing.  He provided the Board with data regarding his workers’ compensation coverage for the years 1999 and 2000.  The records provided show the employer did not have workers’ compensation coverage until May of 2000, three months after the employee’s injury. (9/4/02 fax from Alaska National Insurance Company regarding coverage information for Poor Boy Construction).  Mr. Carmichael testified his insurance company also told him the employee was off the clock and not working when the injury occurred.  He stated he assumed the employee had quit when she did not return to work after she fell.  Finally, Mr. Carmichael testified he believes it was the building owner’s responsibility to remove snow from around the building, and he is the one who reported the employee’s fall to the owner of the building. 


    

FINDINGS OF FACT AND CONCLUSIONS OF LAW

I. COMPENSABILITY

The Alaska Workers' Compensation Act, AS 23.30.005-.395, "provides for a comprehensive system of compensation for injuries to employees." Sokolowski v. Best Western Golden Lion Hotel, 813 P.2d 286, 289 (Alaska 1991).  A compensable injury is defined as one "arising out of and in the course of employment." AS 23.30.395(17).  "Arising out of and in the course of employment" is defined as "employer-required or supplied travel to and from a remote job site; activities performed at the direction or under the control of the employer; and employer-sanctioned activities at employer-provided facilities; but excludes . . . activities of a personal nature away from employer-provided facilities[.]"  AS 23.30.395(2).  

The Alaska Supreme Court has previously recognized that these provisions embody the "going and coming rule," under which "travel between home and work is considered a personal activity, and injuries occurring off the work premises during such travel are generally not compensable under workers' compensation acts." Sokolowski, 813 P.2d at 289 (citing 1 A. Larson, Workmen’s Compensation, § 15 (Desk Ed. 1990)).  The basic going and coming rule is an aspect of the premises rule.  Barring exceptional circumstances, the going and coming rule simply means that "for an employee having fixed hours and place of work, going to and from work is covered only on the employer's premises." (Arthur Larson & Lex K. Larson, Workers’ Compensation Law, § 13.01[1], at 13-3 (2001)).  Thus, injuries suffered on the employer’s premises by an employee who is going to or coming from work are compensable. Municipality of Anchorage v. Robertson, 35 P.3d 12, 14 (Alaska 2001) (citing 1 Arthur Larson & Lex K. Larson, Workers’ Compensation Law, §13.01 (1999)).

An employer's premises are generally held to encompass the entire area devoted by the employer to the industry with which the employee is associated; parking lots provided by the owner of a building for use by all tenants; as well as common areas of a multi-tenant building where the employer has some kind of right of passage such as stairs, lobbies, walkways, ramps, or passage ways through which the employer has something equivalent to an easement. Seville v. Holland America Line Westours, Inc., 977 P.2d 103, 104 (Alaska 1999); (Arthur Larson & Lex K. Larson, Workers’ Compensation Law, §13.04[1] at 13-38;  §13.04[2][a] at 13-40; and §13.04[3] at 13-44, 45 (2001)). 

AS 23.30.120 establishes a presumption of compensability for workers’ compensation claims.  AS 23.30.120(a) provides, in pertinent part: “In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter…” The presumption of AS 23.30.120 places a burden on the employer to go forward with evidence on the issue whether the injury arises outside or within the scope of employment.  Anchorage Roofing Co., Inc. v. Gonzales, 507 P.2d 501, 504 (Alaska 1973).  Thus, we find the presumption of compensability applies to the going and coming rule as well as the premises rule.

To make a prima facie case of compensability, the employee must present some evidence that (1) he has an injury and (2) an employment event or exposure could have caused it.  “[I]n claims ‘based on highly technical medical considerations,’ medical evidence is often necessary in order to make that connection.” Burgess Construction Co. v. Smallwood, 623 P.2d 316 (Alaska 1981).  In less complex cases, lay evidence may be sufficiently probative to establish causation. Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).

Applying the presumption of compensability is a three-step process. Louisiana Pacific Corp. v. Koons, 816 P.2d 1379 (Alaska 1991).  In the first step, generally, “AS 23.30.120(a)(1) creates the presumption of compensable disability once the employee has established a preliminary link between employment and the injury.” Wien Air Alaska v. Kramer 807 P.2d 471, 474 (Alaska 1991). 

In the present case, the employee testified she was entering the doorway of the building where she worked when she slipped on some ice and fell, injuring her back.  Dr. Beirne examined the employee that same day and noted the injury was work-related.  Based on the employee’s testimony that she was on the employer’s premises when she fell, and the medical records of Dr. Beirne, we conclude the presumption of compensability attaches to the employee’s claim, and the burden of production shifts to the employer.

Once the presumption attaches, we proceed to the second step in the process, and determine whether the employer has met its burden of producing substantial evidence showing the disability is not work-related.  Smallwood, 623 P.2d at 316.  Substantial evidence is such relevant evidence as a reasonable mind would accept in light of all the evidence to support a conclusion.  Kessick v. Alyeska Pipeline Serv. Co.,  617 P.2d 755, 757 (Alaska 1980).  Thus, to rebut the presumption, the employer must produce substantial evidence that either (1) provides an alternative explanation which, if accepted, would exclude work-related factors as a substantial cause of disability; or (2) directly eliminates any reasonable possibility that the employment was a factor in the disability.  DeYonge, 1 P.3d at 96 (citing Gillispie v. B & B Foodland, 881 P.2d  1106, 1109 (Alaska 1994)); Grainger v. Alaska Workers’ Compensation Board, 805 P.2d 976, 977 (Alaska 1991). Merely showing another cause of the disability does not, in itself, rebut the compensability of the claim against an employer. Tolbert v. Alascom, Inc., 973 P.2d 603, 611, 612 (Alaska 1999). If the employer produces substantial evidence rebutting the presumption of compensability, the presumption drops out, and we move to the third step. Id. at 870.


Examining the evidence presented by the employer in isolation, we find the employer has presented only minimal evidence to overcome the presumption of compensability.  Mr. Carmichael testified he was not notified of the employee’s injury.  He also testified that when the employee was not at work that morning he called her mother and found out she was in pain.  He also claims he talked to the owner of the office building and was told they knew nothing about the employee’s fall.  Additionally, Mr. Carmichael testified he called his workers’ compensation carrier and was told the employee was off the clock and thus not working when the injury occurred.  We find none of the testimony presented by the employer raises to the level of sufficient evidence to rebut the presumption of compensability.  As such, we conclude the employee’s injury is compensable.


Even if the employer had presented substantial evidence to overcome the presumption that the claim is compensable, we find the employee has proved the elements of her claim that her injury is compensable by a preponderance of the evidence. Veco, Inc., 693 P.2d at 865.  The party with the burden of proving asserted facts by a preponderance of the evidence must “induce a belief in the mind of the triers of fact that the asserted facts are probably true.” Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).  


There is no conflicting medical testimony in this case.  We have considered the testimony of the employee and the employer, and we have examined the entire medical record.  We find the employee sustained her back injury within the course and scope of her employment.  She was clearly on the employer’s premises when she fell, as she was in a common area (i.e. the front doorway) of the multi-tenant office building where the employer had a right of passage.  Seville, 977 P.2d at 104.  Additionally, we find, based upon the medical records and the opinions of Dr. Beirne, Dr. Bakker, and Dr. Anderson, that 

the employee’s current back problems are related to her injury while working for the employer.  We are, therefore, persuaded by the preponderance of the evidence, that the employee’s February 7, 2000 injury was a substantial factor in causation of the employee’s current condition.  Accordingly, we conclude the employee’s claim for benefits for her back condition is compensable.  

II. 
TEMPORARY TOTAL DISABILITY BENEFITS

AS 23.30.185 provides:


In case of disability total in character but temporary in quality, 80 percent of the injured employee's spendable weekly wages shall be paid to the employee during the continuance of the disability.  Temporary total disability benefits may not be paid for any period of disability occurring after the date of medical stability.

The presumption of compensability is applicable to any claim for compensation under the workers' compensation statute. Meek v. Unocal Corp., 914 P.2d 1276, 1279 (Alaska 1996).  As a result, we will apply the three-step process outlined above to determine if the employee is entitled to TTD.  The employee testified she injured her back while walking into her office building on February 7, 2000.  She immediately sought medical care for her injury, and has been unable to return to work since that day.  

In a chart note dated February 7, 2000, Dr. Beirne stated the employee was under his care due to an injury when she fell on the ice at work. Based on the employee’s testimony and Dr. Beirne’s chart note from the day of the employee’s injury, we conclude the presumption of compensability attaches to the employee’s TTD claim.  

The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption. Veco, Inc., 693 P.2d at 871.   The presumption shifts only the burden of production and not the burden of proof, therefore, we examine the employer’s evidence in isolation.  Id. at 869.  If the employer produces substantial evidence rebutting the presumption of compensability, the presumption drops out, and we move to the third step. Id. at 870.

Mr. Carmichael testified he was not notified of the employee’s injury, and that only after he called the employee’s mother did he find out she had hurt herself and was in pain.  He testified he talked to the owner of the office building and was told they allegedly knew nothing about the employee’s fall.  Additionally, Mr. Carmichael testified he thought he had workers’ compensation coverage when the employee was injured.  He alleges he called his workers’ compensation carrier and was told the employee was off the clock and therefore not working when the injury occurred.  We conclude Mr. Carmichael’s testimony is not substantial evidence sufficient to rebut the presumption of compensability for time-loss compensation after February 7, 2000.  DeYonge, 1 P.3d at 96; Grainger, 805 P.2d at 977. 

Even if the employer had presented substantial evidence to overcome the presumption that the claim is compensable, we find the employee has proven all the elements of her claim by a preponderance of the evidence. Veco, Inc., 693 P.2d at 865.  The party with the burden of proving asserted facts by a preponderance of the evidence must “induce a belief in the mind of the triers of fact that the asserted facts are probably true.” Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).  


Both the employee and the employer testified.   Mr. Carmichael testified he did not know the employee had been injured, and that when she failed to return to work he just thought she quit her job.  However, he also testified he called the employee’s mother the morning the employee fell to find out why she was not at work, and was told the employee fell and was in pain.  He also testified he received some of the employee’s medical bills, and called his insurance company to find out what to do with them.  He claims he was told to simply hold on to the medical bills and wait for a hearing.  We find it highly unlikely that when Mr. Carmichael called his insurance company after he received some of the employee’s medical bills, that he was given this advice from a representative from the purported insurance company.  We also find it is obvious that he knew the employee had been injured.


Additionally, the employer testified he thought he had workers’ compensation coverage for the year 2000.  However, he provided us with data regarding his workers’ compensation coverage for the years 1999 and 2000.  The records provided show the employer did not have workers’ compensation coverage until May of 2000, three months after the employee’s injury. (9/4/02 fax from Alaska National Insurance Company regarding coverage information for Poor Boy Construction). Thus, we give less weight to the employer’s testimony.   AS 23.30.122.


The employee’s testimony regarding the events surrounding her work injury was very believable.  We viewed her demeanor and determined she was testifying truthfully.  Additionally, her testimony was consistent with the information she gave each of her medical providers.  As a result, we find the testimony of the employee to be more credible than the testimony of the employer.  AS 23.30.122. 

Based on the testimony of the employee, and the medical records of Dr. Beirne, we find the employee’s reporting for work for the employer on February 7, 2000 caused her back injury.  Based on the preponderance of the testimony and medical evidence, we find the employee has been unable to work since February 7, 2000 because of her work injury.  This conclusion is supported by Dr. Beirne, Dr. Bakker and Dr. Shannon’s records.  


AS 23.30.185 limits the duration of TTD to the date of medical stability.   AS 23.30.395(21) defines medical stability:  

“[M]edical stability” means the date after which further objectively measurable improvement from the effects of the compensable injury is not reasonably expected to result from additional 
medical care or treatment, notwithstanding the possible need for addi​tional medical care or the possibility of improvement or deterioration resulting from the passage of time; medical stability shall be presumed in the absence of objectively measur​able improvement for a period of 45 days; "this presump​tion may be rebutted by clear and convincing evidence . . . .


The presumption of medical stability in the statutory definition must be read in the context of the terms that “improvement. . . is not reasonably expected.”  To terminate the employee’s TTD benefits, the employer is required to show medical evidence to establish medical stability.  In the absence of any other explicitly required burden of proof to show medical stability, we conclude the employer must show medical stability by a preponderance of the evidence, as is standard in administrative law proceedings.  See AS 44.62.460(e).  Once medical stability is established and has continued for 45 days, it is presumed to continue until overcome by clear and convincing evidence.  Leigh, 823 P.2d at 1246-1247.


A review of the employee’s medical records in our file reveals she has not been found medically stable by any of her physicians.  The employer has presented no evidence to demonstrate the employee is medically stable.  Thus, we conclude the preponderance of the evidence supports our finding that the employee is not medically stable at this time.



In this case, the employee’s physicians have found the employee is not medically stable, and they continue to recommend additional treatment.  Based on the opinions and treatment given by Dr. Beirne, Dr. Bakker and Dr. Shannon and Dr. Anderson, we find the preponderance of the evidence shows the employee’s back problems are work-related.  Therefore, we find the employee is entitled to TTD benefits from February 7, 2000, until she reaches medical stability. 
III. MEDICAL BENEFITS  


AS 23.30.095(a) provides, in part:


The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires....


The statutory presumption of compensability at AS 23.30.120(a) also applies to claims for medical benefits and related transportation costs.  Municipality of Anchorage v. Carter, 818 P.2. 661, 665 (Alaska 1991).  Treatment must be reasonable and necessary to be payable under subsection 95(a).  See Weidner v. Hibdon, 989 P.2d 727 (Alaska 1999); Weinberger v. Matanuska-Susitna School District, AWCB No. 810201 (July 15, 1981), aff'd Case No. 3AN-81-5623 (Alaska Superior Court, June 30, 1982). 


In this case, the employee testified concerning the work-related nature of her back injury, and that she has needed medical care for her back problems since February 7, 2000.  Dr. Beirne, Dr. Bakker, Dr. Shannon and Dr. Czartoski have all related the employee’s back problems to her job with the employer.  We find the record therefore contains sufficient evidence to raise the presumption of compensability for the medical benefits claimed by the employee. 


In most circumstances, to overcome a presumption once it attaches, the employer must present substantial evidence that the medical benefits claimed are not compensable.  Louisiana Pacific Corp. v. Koons, 816 P.2d 1379, 1381 (Alaska 1991); DeYonge, 1 P.3d at 96. There are two methods of overcoming the presumption of compensability:  (1) presenting affirmative evidence showing that the employee's treatment is not work-related and necessary; or (2) eliminating all reasonable possibilities that the treatment is work-related and necessary. DeYonge v. NANA/Marriott, 1 P.3d 90, 96 (Alaska 2000); Grainger v. Alaska Workers' Compensation Board, 805 P.2d 976, 977 (Alaska 1991).


However, in Weidner v. Hibdon, 989 P.2d 727, 733 (Alaska 1999), the Supreme Court held specific medical treatment sought by an injured worker within two years of an injury is compensable, unless the employer can meet the “heavy burden” of proving such care is unreasonable, unnecessary and outside the scope of accepted medical practice.  The Court specifically stated:  “Because Hibdon presented credible, corroborated evidence from her treating physician that the treatment she sought was reasonable and necessary for her recovery, and the treatment fell within the realm of medically accepted options, she proved her claim by a preponderance of the evidence.” Id.  The Court’s decision develops the presumption analysis, as first articulated in Carter, by making the employer’s burden of rebutting the compensability of a particular treatment much greater than a “preponderance of the evidence.”  Between two legitimate, yet contradictory opinions about the efficacy of treatment, the employee may choose to follow the recommendations of his/her own physician.  The employer must demonstrate the treatment is neither reasonable, necessary, nor within the realm of acceptable medical practice.  See, e.g., Robles v. Wal-Mart, Inc., AWCB Decision No. 99-0260 (December 28, 1999).


We note that all medical benefits claimed by the employee were recommended by her physicians within the two-year time limit of Hibdon.  In our review of the record of this case, we find the employer has failed to present any medical evidence to show the claimed medical benefits are not reasonable, not necessary, and not within the realm of acceptable medical practice.  Hibdon, 989 P.2d at 731.  Therefore, under AS 23.30.095(a), we find the employee is entitled to her claimed medical benefits for treatment of her back.


We do note however, the employee testified that some of her medical bills have been paid by private medical insurance and state medicaid.  However, the employee’s private insurance and medicaid both still have the right to seek reimbursement from the employer for the medical bills they paid.  Sherrod, To assist the employer in determining which specific medical bills it must pay, the employee is directed to submit a binder of all unpaid medical bills to the employer for payment. 

IV. TRANSPORTATION EXPENSES 


AS 23.30.095(m) provides, in part:


Unless the employer controverts a charge, an employer shall reimburse an employee’s prescription charges under this chapter within 30 days after the employer received the health care provider’s completed report and an itemization of the prescription charges for the employee.  Unless the employer controverts a charge, an employer shall reimburse any transportation expenses for medical treatment under this chapter within 30 days after the employer received the health care provider’s completed report and an itemization of the dates, destination, and transportation expenses for each date of travel for medical treatment. . . .


8 AAC 45.082(d) provides in pertinent part:  


. . . Unless the employer controverts the prescription charges or transportation expenses, an employer shall reimburse an employee's prescription charges or transportation expenses for medical treatment within 30 days after the employer receives … an itemization of the dates of travel, destination, and transportation expenses for each date of travel. 


8 AAC 45.084 provides in pertinent part:  


(b) Transportation expenses include

(1) a mileage rate, for the use of a private automobile, equal to the rate the state reimburses its supervisory employees for travel on the given date if the usage is reasonably related to the medical examination or treatment;

(2) the actual fare for public transportation if reasonably incident to the medical examination or treatment; and

(3) ambulance service or other special means of transportation if substantiated by competent medical evidence or by agreement of the parties.


(d) Transportation expenses, in the form of reimbursement for mileage, which are incurred in the course of treatment or examination are payable when 100 miles or more have accumulated, or upon completion of medical care, whichever occurs first.  


(e) A reasonable amount for meals and lodging purchased when obtaining necessary medical treatment must be paid by the employer if substantiated by receipts submitted by the employee.  Reimbursable expenses may not exceed the per diem amount paid by the state to its supervisory employees while traveling. 


The statutory presumption of compensability at AS 23.30.120(a) applies to claims for medical benefits and related transportation costs.  Municipality of Anchorage v. Carter, 818 P.2. 661, 665 (Alaska 1991).  Pursuant to AS 23.30.095(m) and 8 AAC 45.082(d), an employer must reimburse an employee for any transportation expenses for medical treatment. (emphasis added).  We have found the employee's testimony and medical records raised the presumption of compensability for the medical bills claimed by the employee.  We also find based on her testimony and medical records that the record contains sufficient evidence to raise the presumption of compensability for the transportation costs and prescription charges claimed by the employee.

Once the presumption attaches, we proceed to the second step in the process, and determine whether the employer has met its burden of producing substantial evidence rebutting the presumption.  Smallwood, 623 P.2d at 316.  Reviewing Mr. Carmichael’s testimony, we find it is not substantial evidence rebutting the presumption of compensability for the transportation costs and prescription charges claimed by the employee.  DeYonge, 1 P.3d at 96; Grainger, 805 P.2d at 977. 


The employee is requesting she be reimbursed for numerous prescription co-payments, mileage, meals and lodging in the Seattle, Washington area, and three airplane tickets.  We find the employee is clearly entitled to be reimbursed for her prescription co-payments.  8 AAC 45.082(d).  She is also entitled to reimbursement for mileage which was incurred in the course of treatment or examination once 100 miles or more have been accumulated.  8 AAC 45.084(d).  We find the employee is entitled to a reasonable amount for meals and lodging purchased when obtaining necessary medical treatment in Seattle, Washington in March 2000, July 2000, and January 2001.   The amount for these expenses may not exceed the per diem amount paid by the state to its supervisory employees while traveling.  8 AAC 45.084(e).


The employee has requested reimbursement for a one thousand four hundred fifty-nine dollars and twelve cents ($1,459.12) plane ticket from Anchorage, Alaska to Seattle, Washington.  We find the purpose of this flight was to obtain medical treatment at Virginia Mason, and therefore the employee is entitled to reimbursement for this ticket.  The employee has requested reimbursement for two eight hundred fourteen dollars and eighteen cents ($814.18) plane tickets from Juneau, Alaska to Seattle, Washington.  One ticket was for the employee, the other for Mr. Andy Thomas.  We find the purpose of this flight was also for medical treatment, and therefore the employee is entitled to reimbursement for her ticket only, not Mr. Thomas’ ticket.  The employee has also requested reimbursement for three plane tickets from Anchorage, Alaska to Juneau, Alaska.  These tickets were not for the employee, but for her children.  Thus, we find these flights were not for the purpose of obtaining medical treatment.  They are unrelated to the employee’s workers’ compensation claim, and therefore not within the jurisdiction of the Worker’s Compensation Act.  Thus, we find the employee's claim for reimbursement for these tickets is denied.  


The employee has submitted a receipt seeking reimbursement for groceries purchased at Fred Meyer.  Groceries are cost of living expenses encompassed in TTD benefits, and therefore are not separately reimbursable.  Thus, we find the employee's claim for reimbursement for this receipt is denied.

V.
PERMANENT PARTIAL IMPAIRMENT
The employee has requested PPI.  Although she may be entitled to PPI, her claim for PPI is not ripe at this time.  The employee has never received a PPI rating in accordance with the American Medical Association Guides to the Evaluation of Permanent Impairment, (“AMA Guides”) as required by our statute.  AS 23.30.190(b).  We will therefore reserve jurisdiction over this issue should the employee petition the Board for PPI after she has received a PPI rating in accordance with the AMA Guides and AS 23.30.190(b). 

VI.
PENALTIES AND INTEREST
AS 23.30.155 provides, in part:

(b) The first installment of compensation becomes due on the 14th day after the employer has knowledge of the injury or death. On this date all compensation then due shall be paid. . . .

(d) . . . If the employer controverts the right to compensation after payments have begun, the employer shall file with the board and send to the employee a notice of controversion within seven days after an installment of compensation payable without an award is due. . . .

(e) If any installment of compensation payable without an award is not paid within seven days after it becomes due, as provided in (b) of this section, there shall be added to the unpaid installment an amount equal to 25 percent of it. This additional amount shall be paid at the same time as, and in addition to, the installment, unless notice is filed under (d) of this section or unless the nonpayment is excused by the board after a showing by the employer that owing to conditions over which the employer had no control the installment could not be paid within the period prescribed for the payment.


The employee injured her back on February 7, 2000.  Although she did not file a written notice of injury until March 17, 2000, we find the employee notified her employer, Mr. Carmichael, of her injury on February 7, 2000.  We also find she notified the management office of the building where she worked within minutes of her injury.  She did not return to work, and she filed medical reports with the employer within 30 days after her injury.   Thus, we find the employer had timely actual notice of the employee’s injury.  AS 23.30.100(d)(1).


The employee filed a workers’ compensation claim for her back injury on September 10, 2001.  Based on our review of the file, we find no notice of controversion by the employer on a Board approved form.  The Board’s record contains medical records submitted by the employee regarding her status following her injury.  However, we fail to find any evidence in our record to support the employer’s continuing resistance to pay either medical or disability benefits.  Thus, we find the employer controverted the employee’s claim in fact, although not in form.  


However, the employer had no medical evidence to suggest the employee’s injury is not work-related.  Harp v. Arco Alaska, Inc., 831 P.2d 352, 358 (Alaska 1992).  Thus, the controversion of the employee’s claim is not supported by substantial evidence under AS 23.30.155(b); Harp, 831 P.2d at 358.   As a result, we conclude a penalty is due under AS 23.30.155(e) for unpaid installments of TTD benefits, medical benefits, and transportation benefits.


The employer has never paid the employee any TTD benefits for her February 2001 back injury.   8 AAC 45.142 provides, in part:

(a) If compensation is not paid when due, interest must be paid at the rate established in AS 45.45.010.  If more than one installment of compensation is past due, interest must be paid from the date each installment of compensation was due, until paid.  If compensation for a past period is paid under 
an order issued by the board, interest on the compensation awarded must be paid from the due date of each unpaid installment of compensation.

For injuries which occurred before July 1, 2000, our regulation at 8 AAC 45.142 requires the payment of interest at a statutory rate of 10.5% per annum, as provided at AS 45.45.010, from the date at which each installment of compensation, including medical compensation, is due.
  The Courts have consistently instructed us to award interest to claimants for the time-value of money, as a matter of course.  See Land & Marine Rental Company v. Rawls, 686 P.2d 1187, 1192; Harp v. Arco Alaska, Inc., 831 P.2d 352 (Alaska 1994); Childs v. Copper Valley Electrical Association, 860 P.2d 1184, 1191 (Alaska 1993).  Accordingly we will award interest to the employee under 8 AAC 45.142(a)&(b)(3) on all TTD benefits and medical benefits from the dates on which those benefits were due to her.  We will also award interest under 8 AAC 45.142(b)(3)(C) to any medical provider or payer reimbursed as a result of this decision.


ORDER

1. The employee’s back injury occurred within the course and scope of her employment and is compensable.

2. The employee is entitled to TTD benefits under AS 23.30.185 from February 7, 2000 until she reaches medical stability.

3. The employee’s claim for medical costs is granted.  The employee shall submit all unpaid medical bills to the employer for payment. 

4. The employee’s request for reimbursement for transportation costs pursuant to 8 AAC 45.082(d) and 8 AAC 45.084 is granted.  The employee is entitled for reimbursement for her prescription co-payments, mileage, meals and lodging per diem while she was in Seattle, Washington for medical treatment, and $2,273.30 for plane tickets. 

5. The employee’s claim for PPI is not ripe for review at this time.

6. The employee is entitled to a penalty and interest pursuant to AS 23.30.155.



Dated at Anchorage, Alaska this 13th day of September 2002.






ALASKA WORKERS' COMPENSATION BOARD







_________________________________                                






Suzanne Sumner, Designated Chairperson







____________________________                                






John A. Abshire, Member







____________________________                                  






Richard H. Behrends, Member


If compensation is payable under the terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Superior Court.


If compensation is awarded, but not paid within 30 days of this decision, the person to whom compensation is payable may, within one year after the default of payment, request from the Board a supplementary order declaring the amount of the default.

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of SHONA L. RANDALL employee / applicant; v. POOR BOY CONSTRUCTION, uninsured employer / defendant; Case No. 200003776; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 13th day of September, 2002.

                             

   _________________________________

      






Marie Jankowski, Clerk

�








� AS 23.30.155(p) provides a different rate of interest for injuries on or after July 1, 2000.


� We recommend the parties schedule a prehearing conference to go over the employee’s documentation and provide the employer with the specific expenses he is required to pay pursuant to this order.
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