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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	JOHN M. GRACE, 

                                                   Employee, 

                                                            Respondant,

                                                   v. 

F.S. AIR SERVICE, INC.,

                                                  Employer,

                                                   and 

NATIONAL UNION FIRE INS. CO.

OF PITTSBURGH,

                                                  Insurer,

                                                            Petitioners.
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	          FINAL

          DECISION AND ORDER

        AWCB Case No.  199819852
        AWCB Decision No.  02-0186

         Filed with AWCB Anchorage, Alaska

         On September 17, 2002



We heard this matter at Anchorage, Alaska on December 18, 2001 and July 24, 2002.  Attorney Shelby L. Nuenke-Davison represented the employer.  The employee represented himself.
  We kept the record open to allow the employer an opportunity to file an affidavit of fees and costs.  We closed the record on August 20, 2002, when we first met after the affidavit was filed.  


ISSUE

Whether the employee knowingly made false or misleading statements for the purpose of obtaining benefits, and if so, whether to order reimbursement of the cost of the benefits obtained to the employer.


SUMMARY OF THE EVIDENCE

We incorporate by reference the facts as detailed in our prior decisions, Grace v. F.S. Air Service, AWCB Decision Nos. 01-0132 (July 10, 2001) (Grace I), 01-0258 (December 19, 2001) (Grace II), 02-0097 (May 31, 2002) (Grace III), and 02-0116 (June 25, 2002) (Grace IV).  When originally set for hearing in December, 2001 we were scheduled to hear several issues, including the employee’s claims for permanent total disability (PTD) benefits from September 12, 1998 and continuing, and attorney’s fees and costs.  In addition, the employer petitioned for a social security offset, and a request for reimbursement of amounts paid, and costs incurred based on its allegations of fraudulent or misleading statements or actions by the employee.  


As mentioned above, the employee counsel withdrew the day before the December 18, 2001 hearing.  The employee appeared telephonically, and requested a continuance.  The employer had numerous medical and professional expert witnesses in person at the hearing, incurring considerable expense.  In compromise, we ordered that we would hear the employer’s witnesses, preserving their testimony, but continued the hearing to allow the employee an opportunity to secure new counsel or prepare his claims on his own.  The employee hung up when we denied his continuance in part.  We heard the employer’s witnesses.  The employee obtained copies of the tapes of the hearing.  Based on our own motion under AS 23.30.135, we decided to bifurcate the fraud issues and hear the fraud allegations first.  (Grace II).  


Grace III and IV involved discovery disputes.  We heard the employee’s defense to the employer’s fraud claim at the July 24, 2002 hearing.  We note the record is quite extensive as there are four years of medical records involving a very complicated claim for PTD benefits.  Furthermore the employer presented additional evidence and testimony to defend against the employee’s PTD claim in December, 2001, as we had not yet bifurcated the issues.  For the purpose of determining the employer’s petition for reimbursement related to alleged fraud under AS 23.30.250(b), we will only include the evidence we feel relevant to that petition.  


In Grace I, we denied the employee’s request for a second independent medical evaluation, finding the medical record amply developed.  We summarized the medical record as follows:  

The employee reported he injured his back, head and neck on September 11, 1998, when he fell off a ladder while working for the employer as director of maintenance.
  John Godersky, M.D. treated the employee at the emergency room at Providence Alaska Medical Center.  The employee stated he fell approximately 10-12 feet to the ground and struck the right side of his head on the cement.  He complained of right-sided hearing loss, diminished hearing on the left side and bloody drainage from the right ear.  He also thought he might have been unconscious for a brief period, but he was alert and oriented in the emergency room, and he denied vision problems.  Dr. Godersky suspected a basilar skull fracture.

On September 17, 1998, the employee underwent a perilymphatic fistula repair performed by David Williams, M.D.  After discussing the employee’s case with his father, Dr. John Grace, Dr. Willaims agreed to refer the employee to a major vestibular center for further evaluation.  He stated, “It is very difficult to separate what is objective and what is subjective in the patient.”
  Magnetic Resonance Imaging (MRI) of the brain on January 27, 1999 was normal.  In a letter dated February 15, 1999, Dr. Williams stated that since the surgery, the employee has continued to experience significantly incapacitating positional vertigo in almost any head positional maneuver.  Dr. Williams also noted an essentially deaf right ear with decreased hearing in his left ear.  Thereafter, on March 16, 1999, James Andrews, M.D., of the Division of Head and Neck Surgery at UCLA Medical Center, examined the employee.  He determined the vertigo and imbalance symptoms were related to a right transverse bone fracture, and he recommended a vestibular nerve section.

Thereafter, the employee began treatment with family practitioner Paul Eneboe, M.D.  The employee complained of depression and dizziness when he tips his head back. On March 23, 1999, Dr. Eneboe stated, “As far as the neurologic, physical and otological difficulties are concerned, I feel (sic) have little to offer from the experts like Dr. Williams and the folks at UCLA.  However, I do feel that an antidepressant might be very worthwhile.”  On May 5, 1999, Dr. Eneboe noted the employee had to walk along the wall while walking down the hall, he stumbled, and he was dizzy.  The employee reported that any sudden motion bothered him.   On June 28, 1999, Dr. Eneboe noted the employee was having a lot of problems with eye-hand coordination and could not perform soldering or circuit board work.  On July 6, 1999, Dr Eneboe’s chart note states the employee’s balance was markedly impaired, he could barely walk down the hall, and he could not drive a car or work on a computer.  On referral from Dr. Eneboe, neurologist Thomas Gordon, M.D, examined the employee and concluded:

At present, the patient has evidence of fairly good balance, even though he feels vertiginous.  He demonstrates during his gait testing that he can maintain balance quite well even with rapid changes in position as demonstrated with Romberg testing and also on tandem gait testing.  In general, patients with true vertigo will have nystagmus.  One can consequently become hopeful that the patient’s gait disorder can improve.

Dr. Gordon and Dr. Eneboe both recommended a course of physical therapy.  However, by August 26, 1999, physical therapist Karen Northrop reported the employee complained of continued vertigo with falls several times per day.   According to the employee, intensity and duration of the vertigo symptoms depended on his head position.

On August 13, 1999, neurologist Charles Mangham, M.D. examined the employee at the employer’s request.  He found the employee’s level of disability was greater than could be accounted for by his physical impairments.  Dr. Mangham suspected secondary gain issues, and he strongly recommended against a vestibular nerve section.  According to Dr. Mangham, the employee would almost surely lose additional balance function on the right side if he underwent the nerve section.  Moreover, David Glass, M.D. performed a psychiatric evaluation of the employee at the employer’s request.  Dr. Glass reported the employee’s complaints of balance problems, decreased coordination, dizziness and hearing difficulties.  Dr. Glass also noted:

On one occasion, while discussing his problems, Mr. Grace reported he had an episode of vertigo—shook in a very dramatically (sic) manner – and tensed up and had to briefly stop the flow of what he was saying in the interview (dramatic and histrionic presentation suggestive of Conversion Disorder.)

Affect is labile and modestly inappropriate in terms of his good nature and almost lackadaisical attitude towards the severe impairments he reports (suggests La Belle indifference seen with Conversion Disorders).

Dr. Glass diagnosed “Conversion Disorder with Motor Symptoms” stated, “The essence of conversion disorder is the concept of secondary gain – that is, the patient receives some significant psychological gratification or intra-personal resolution, subconsciously, as a result of the symptoms.”  According to Dr. Glass, the longer the symptoms persist, the poorer the prognosis.

The employee’s father referred the employee to psychologist Keith Youngblood, Psy.D.  Dr. Youngblood determined the employee presented with cognitive impairment, sensory loss, difficulty with ambulatory movement, vertigo, and anxiety with depression secondary to the head trauma.  He also observed a right-sided tremor.  Dr. Youngblood diagnosed “adjustment reaction with mixed emotional features,” and he suspected “organic mood disorder, depressed type.”
  In addition, the employee’s father referred the employee to Charles Burgess, M.D., M.S.W., a consulting psychiatrist.  Dr. Burgess diagnosed a mood disorder and determined the employee presented with significant depressive and irritability symptoms related to his head injury.  He found it difficult to discern whether there was a personality change as a result of the head injury, but he noted a clear need for antidepressant, and possibly even mood stabilizing, medication.

In October of 1999, Dr. Eneboe referred the employee for an electroencephalogram (EEG), which was reported as normal.
  On October 14, 1999, the employee underwent a physical capacities evaluation at Healthsouth.  Joann Seethaler, LPT reported the employee did not complete all components of the assessment.  Specifically, she noted the employee was unable to do the stairclimbing activity, and the employee claimed he manipulated stairs on all fours at home.  Therapist Seethaler observed the employee on all fours at least two times during the evaluation.  According to therapist Seethaler, the employee moved very slowly throughout the evaluation and expressed extreme fatigue at the end of the assessment.

The employee continued to see Dr. Eneboe throughout November and December of 1999, as well as January of 2000.  The employee continued to complain of dizziness and anxiety during this time.
  On March 1, 2000, Dr. Eneboe began treating the employee for tremors.  The employee indicated the tremors started 5-6 months prior in his right hand and had become increasingly worse.   The employee also reported the development of tremors in his right leg and left hand.  Dr. Eneboe referred the employee back to Dr. Gordon for assessment.  

Upon examination, Dr. Gordon found the employee’s visual fields full with no nystagmus.  However, with eye movement, the employee reported a “super spin.”  Dr. Gordon concluded:

His signs have been unusual and more consistent with stress than underlying neuropathology.  Evidence of that is with his “super spin” and also his gait.  The tremor, as reflected in his writing, is unusual for what one sees in benign essential tremor.  Usually that tremor is coarser.  The only movement disorder that sounds worrisome is the jerking for 45 minutes of an extremity that his wife has seen at night.  That conceivably is a seizure.  Consequently, an EEG is appropriate.

On April 11, 2000, Charles Perkins, M.D. evaluated the employee for dizziness and vertigo.  Dr. Perkins noted the employee’s complaints of spontaneous movement of the environment – made worse by motion.  The employee stated that when he looks up, his symptoms dramatically increase in that he will suffer a vertiginous attack and perhaps fall.  He also complained of tremors both at night and during the day.  On examination, the employee had marked difficulty with finger to nose testing, he could not stand with his legs together, and he walked hesitantly with a cane.  Dr. Perkins diagnosed a possible myoclonic activity tremor, origin unclear.  On April 28, 2000, the employee underwent follow-up EEG testing, which resulted in an abnormal recording according to Shirley Fraser, M.D.  The recording “showed a focus of slow activity.”
  

On May 30, 2000, the employee returned to Dr. Eneboe “very depressed, very angry, really kind of lashing out and feeling like he’s not getting any better.”  Dr. Eneboe stated the employee could not drive, he could barely walk, and he had not made any progress in the past several months.  According to Dr. Eneboe, during a recent conversation with Dr. Perkins, Dr. Perkins concluded the employee had a conversion reaction, though he felt there were still questions regarding the employee’s hearing.  Dr. Eneboe was concerned that the employee was now experiencing rather profound hearing loss on the left side and his balance problems were unchanged.  He believed the employee should undergo further evaluation at UCLA.

Thereafter, otolaryngologist Jeffrey Harris, M.D. evaluated the employee at UCLA.  In his report dated August 3, 2000, Dr. Harris reported the employee had vertigo and imbalance, particularly with symptoms of a constant sensation of rocking, since his injury.  He also noted significant vertigo with quick head movements.  Dr. Harris concluded the employee would be an excellent candidate for a right-sided labyrinthectomy to abate the vestibular system on that side.

During a follow-up visit with Dr. Eneboe in September of 2000, Dr. Eneboe noticed grease on the employee’s hands.  The employee stated he had been working on tractor trailer trucks to get them ready for sale, but he was having trouble.  The employee indicated that while driving one of the trucks in the yard, he put it in a ditch.  The employee also decided against the surgery recommended by Dr. Harris, though Dr. Eneboe felt the employee might need to reconsider surgery in the future.
  At another follow-up visit on January 15, 2001, the employee reported unrelenting dizziness and balance difficulties.  He also stated he walked with a cane and could not drive.

In addition, the employee continued to receive psychiatric treatment at the Community Mental Health Center in Homer.  In a report dated February 22, 2001, Dr. Burgess concluded:

In spite of verbalizing aspects of negative self worth around his perceived disability he holds an excessively inflated sense of self worth…In summary, Mr. Grace qualifies for a diagnosis of personality disorder with narcissistic features and likely suffers a narcissistic personality disorder…his prognosis must be considered guarded as it appears that these personality factors may have preceded his disability even though there are those in his family who indicate otherwise.

Moreover, in March of 2001, Dr. Glass and Lawrence Zivin, M.D. examined the employee at the employer’s request.  During his evaluation with Dr. Zivin, a neurologist, the employee stated his shaking became worse after he began physical therapy in 1999.  According to the employee, he was given crutches around this time to, so he would feel steadier on his legs.  The employee’s current complaints included mobility and shakiness, vision problems, hearing and depression.  The employee stated he is very slow to walk and bend over, and he cannot elevate his head/neck above a flexed position.  He also stated the tremors in his legs were much worse than the tremors in his arms.  According to the employee, occasionally, he could walk better for 5-10 yards.

Dr. Zivin observed the employee walking very slowly from room to room with a cane.  The employee also displayed a rapid shakiness in his arms and legs, seeming to bounce around at times. Upon examination of the cervical spine, the employee stated that when he extended his neck and tried to look upward, everything began spinning around. Dr. Zivin noted:

…There is a similar rapid shakiness which seems to migrate between the arms and legs, when standing and walking.  Interestingly, it disappears when he is sitting, even unsupported  on the examination table.  He has no sitting titubation, and even standing, once his is distracted, there is no shakiness or tremor.  When he is asked to walk, however, then his tremor reappears in the arms, legs or anywhere -  it migrates, and appears and disappears, in one place or another, then recurs.

Dr. Zivin initially suspected the current findings and associated history were spurious and embroidered, as the complaints and behavior were far out of proportion to the findings on examination, which yielded no clinical findings seen in individuals who have disorders of balance systems.  Dr. Zivin also reviewed surveillance videotapes dated August 25, 2000.  Dr. Zivin stated the videotapes show the employee clearing brush from both level and hilly ground, wielding a chain saw, bending, twisting, changing positions, standing on a log, and using his arms, head and neck in a variety of positions.  According to Dr. Zivin, there was no evidence on the tapes of any gait or balance dysfunction, impairment of posture, or impairment of the upper and lower limbs.  Dr. Zivin found:  

At not (sic) time is there any change in Mr. Grace’s behavior even remotely to suggest some sudden or acute alteration in his ability to take care of himself, need for special correction or balance.  There are no tremors or involuntary movements seen.  There is no evidence of fatigue.  Mr. Grace was also seen using his fingers dexterously, such as in handling and smoking a cigarette, repairing his chain saw/saw blade.  In essence, Mr. Grace’s behavior appears to be normal, unencumbered and without any visible type of behavior or postural deficit.  Given the nature of Mr. Grace’s history and findings on current date, as well as the multiple normal neurological examinations present in the chart over the past two and a half years, I am not surprised that documentation of his normalcy of function on 8-25-00.  Further, this type of documentation, in my opinion, removes Mr. Grace from consideration of merely having psychological reaction to his or someone else’s notion of a balance impairment, and places him squarely in the situation of being purposefully deceptive about his medical claim.

Furthermore, Dr. Zivin opined the employee was medically stable 3-4 months after his injury and could return to his job at the time of his injury.  However, assuming small, sporadic elements of imbalance, Dr. Zivin determined the employee should avoid unprotected heights.

Additionally, Dr. Glass performed a follow-up psychiatric examination on March 16, 2001.  Further, Dr. Glass reviewed surveillance tapes.  Dr. Glass determined that the employee was not credible in his reporting of symptoms and disability.  Moreover, Dr. Glass determined  his previous diagnosis of Conversion Disorder was invalidated, and the appropriate psychiatric diagnoses were malingering and anxiolytic abuse or dependence.  Dr. Glass retracted his diagnosis of Conversion Disorder on the basis the employee voluntarily feigned and consciously controlled his symptoms.  According to Dr. Glass, the employee is not permanently and totally disabled and is able to work.

Neurologist May Huang, M.D. also examined the employee at the employer’s request.  Dr. Huang determined the neurotologic exam and testing were not consistent with vestibular dysfunction, but rather secondary gain.  Dr. Huang found several features of the exam, such as weightbearing on one leg and a lack of nystagmus during symptoms of dizziness or visual disturbance, were not consistent with severe vestibular dysfunction such.  Dr. Huang concluded the employee’s imbalance was feigned, though there was profound hearing loss in the right ear.  Dr. Huang determined the employee was medically stable since August of 1999 and was not permanently and totally disabled from suitable employment.

Thereafter, on April 3, 2001, Dr. Eneboe reviewed surveillance tapes supplied by the employer and reported:

The thing that disturbed me as I looked at this was that, during that time in August and September, I was seeing Mr. Grace in the office and he was emphasizing that he could do nothing.  At that time, he was presenting at the office with his cane, sometimes with his wife assisting him, walked with his head down, complained, as he has consistently, that he’s never able to tip his head backwards.  At one point in August, we talked about a number of things that I suggested he could try doing, all of which he said he couldn’t do.  He told me consistently that he can’t read, he can’t do small hand coordination, that he really emphasizes over and over again that he’s able to do nothing.  The video is pretty clearly at odds with what Mr. Grace was describing…I can’t say I disagree with the diagnosis of malingering.  What I can’t do is give any judgment as to how much is malingering, how much is exaggeration, and how much is there some impairment from the accident.  In my mind, it’s pretty clear that at the very least John has significantly exaggerated his disability.

Dr. Burgess also viewed the surveillance videotapes and reviewed the reports by Dr. Zivin and Dr. Glass.  He stated in a report dated April 3, 2001:

It is clear on the basis of these evaluations and observing John in the video that there are inconsistencies in his presentation to me…I reiterated that there is nothing from a psychiatric standpoint that limits John from returning to work.  I also agree that Mr. Grace does not suffer a Conversion Disorder.  John clearly suffered a head injury and hearing loss.  John suffers a history of perfectionism and anger problems, which have preceded his head injury.  These personality features contribute to his adjustment difficulties and his current Mood Disorder.  When asked if it’s reasonable to consider a diagnosis of Malingering, my answer is that it is reasonable to consider that diagnosis.

In a letter to employer’s counsel dated May 4, 2001, Dr. Williams, who previously repaired the employee’s perilymphatic fistula, opined:

1) It is my opinion, based on the video and other exams of Mr. Grace, that he does not apparently have balance problems due to vestibular injury.

2) The physical activity, balance coordination and complexity of the motor tasks as demonstrated on the video preclude the presence of a significant vestibular problem.
3) In reference to the possibility of the videotape being merely a good day for Mr. Grace, I do not see that a true organic lesion of the labyrinthine system would fluctuate.
4) In fact, many lesions such as perilymphatic fistula can actually be aggravated by the kind of motor activity being demonstrated on the video.  As far as the AWCB doing their independent medical evaluation, I would absolutely feel the videotape should be viewed, as the evidence on that videotape is compelling against Mr. Grace’s alleged symptoms.
5) I concur with the aforementioned doctors, Gordon, Huang, Zivin, and Glass that Mr. Grace’s balance disorders are non-organic.
6) In terms of definition of medical stability, I feel that: A) Mr. Grace, based on the videotape, probably does not have a balance problem; B) He does have deafness in his right ear, which is presently stable.  The hearing loss in his left ear seems to have fluctuated on various testing, the most recent of which I believe was in April, 2001, shows relatively good hearing and, therefore, is probably also stable.
7) I do feel that Mr. Grace is suitable for gainful employment and I strongly feel it would be in his best interest to return to work.
8) I also concur that Mr. Grace certainly could return to his previous job as director of maintenance; however, the deafness in his right ear and the somewhat reduced hearing in the left ear may make it hazardous to work in an environment where aircraft may be moving around and he would be unable to hear it.  However, physically, I think he could certainly access the aircraft to do maintenance.
9) I do concur with Dr. Huang, et al, that I would not recommend surgery on Mr. Grace at this time and I think Dr. Andrews and Harris after they have viewed the videotape will also concur.
10) I thought it was interesting, in view of our conversation, that Mr. Grace has repeatedly turned down recommended surgeries and I think this is consistent with the fact that he is not as dizzy as he would appear to be when examined by the physicians aforementioned.
After reviewing the above report by Dr. Williams, Dr. Eneboe stated in a chart note dated May 16, 2001, “As Mr. Grace’s ongoing physician, I feel the obligation to give Mr. Grace every benefit of the doubt, but in my own mind I have no disagreements with the conclusions drawn by Dr. Williams, and put forth in his letter.”  Then, on May 22, 2001, Dr. Eneboe recommended an additional EEG testing and stated:

John’s father is in today for a consult about his son, John Grace.  Dr. Grace’s concerns are that apparently the insurance company has determined that, as of 2/2000, John was able to work full time and was fully employable, and able to return to his work as an aviation mechanic.  I haven’t seen any of those recommendations, but I certainly don’t agree with that assessment.  If nothing else, psychologically John certainly was unable to go to work at that time, and employment still remains a challenge for him…I don’t think there is any way I could declare him as being normal as far as his balance is concerned.  I also feel that John exaggerates his symptoms.  Whether this is a conversion reaction or out and out malingering is difficult for me to assess, and I clearly think there are some very significant psychological problems.

***

I told Dr. Grace that it is beyond my ability to sort out the physical from the psychological and functional components of John’s difficulties.  I did also share with Dr. Grace that I have consistently pushed John to lead as normal and full a life as possible, and I do recall discussing with John the fact that he and his kids were cutting brush, and he never ever attempted to hide from me the fact that he was out in the brush cutting brush…He also shared with me the fact that he tried to work on his trucks on a consistent basis, and I certainly pushed him to be as active and involved w/ as many activities as he possibly could.

Finally, in a letter dated June 4, 2001, Dr. Perkins stated:

I have reviewed the video on John Grace taken in August and September, and essentially, he shows normal physical activity.  His balance, coordination, and performance of complex motor tasks is essentially within normal limits, and I agree with the other observers that this would preclude him from having significant vestibular damage.  He also, during the course of the motor activity, does not show any tremor, and doesn’t show any evidence of myoclonic or seizure-like activity…As regards his EEG, his first EEG was essentially within normal limits.  The second EEG shows some mild abnormalities in the mainly right anterior temporal area, with some mild slowing and occasional sharp activity.  This is a non-specific finding, and does not mean that he has had significant brain damage or has a seizure focus that would explain his abnormal tremor and myoclonic activity.  This is, as I said, a non-specific finding, and probably would be read as within normal limits.


The primary video the employer relies on was surveillance video taken of the employee on August 25, 2000.  The video begins at 8:48 in the morning.  In summary, the employee can be viewed walking normally, using a large chainsaw to clear thick brush and small trees and tossing cut brush.  The video shows the employee using the chainsaw directly overhead, and shows him trying to repair the saw at one point.  The first video indicates the employee cleared brush until at least 10:38 a.m.  A second investigator also filmed the employee clearing brush from a different vantage point.  Video taken on September 6, 2000 shows the employee inspecting the fuel tank of a semi truck on his property and doing repairs on the truck.  The employee appears to walk normally, and climbs the ladder into the truck.  The employee walks along the length of the truck with a cane.  After working about 20 minutes, the employee again enters the truck and starts it up and drives a short distance, gets out, and re-inspects the tank.  


Videos taken March 14, 15, and 16, 2001 shows the employee getting into and out of cabs.  The employee appears to walk slowly, with the assistance of a cane.  He is accompanied by a lady.  The video shows the employee sitting in a wheelchair for an extended period of time, holding a cup of a beverage steadily, occasionally taking a sip.  On March 16, 2001 the employee is seen exiting a cab and walking with a cane, accompanied by a lady carrying luggage.  Later, the employee is seen sitting in a wheelchair, smoking a cigarette and having a snack and a beverage.  The employee is later seen standing outside smoking a cigarette.  The employee leans against a wall, but dues not appear to tremble or shake in any regard.  The employee gets into a cab, and is seen being wheeled through an airport.  The video taken January 26, 2001 shows the employee slowly and cautiously exiting a plane and walking slowly, with the use of a cane, and at times, leaning on a lady.  The employee can be seen entering and exiting a vehicle on the passenger side.  


The employer has also filed two tapes of the employee’s video deposition taken on January 26, 2001, and the video deposition of Thomas Gordon, M.D., taken April 17, 2001.  The employee has filed a video titled “private investigator trespass/ encroachment,” he compiled to support his complaints against the private investigators who obtained the August and September surveillance video of the employee working on his property.  


Simon Glass, M.D., examined the employee at the request of the employer on both August 10, 1999 and March 16, 2001.  Dr. Glass is a forensic psychiatrist.  Dr. Glass testified at the December 18, 2001 hearing regarding his examination of the employee.  Pertinent to the fraud issue, Dr. Glass testified as follows in pertinent part:  


Q.
Can you tell the Board why one ‑‑ you know, why the videotape of August 25th of 2000 was significant to you? 


A.
Well, it's significant to me and I think a number of the other doctors that have been involved in this case because he's specifically engaging in activities that he said he couldn't do on rather consistent questioning: "How much can you do, what can you do?" He’d been saying he couldn't look up even before I saw him the first time because it caused severe dizziness, and then I watched this tape, and he's engaging in activities that require balance, agility, fluid motion. He's fixing the ​something about the chainsaw, and this is just a small portion of it. It goes on for some time, and this was ‑​he was telling me he couldn't ‑‑ it would take him 15 minutes on a good day to get from his house to his tool shed, which was 40 yards away, and held have to stop after 20 yards and rest, and on a bad day, it might take him a half hour. He told me things like it ‑‑ on a ‑‑ on a ‑‑ he could do some things around the house, some projects, but what it used to take him 15 minutes, it would now take him a month. Well, he's working fairly steadily. At one point in this thing, he stops and smokes a cigarette, and so he's ‑‑ also around this time he filled out a Social Security disability form and indicating that he was severely limited, almost to the point of only being able to kind of do his own cleaning and washing and let the dog in and out. And yet here he is working on the ‑‑ he lives on five acres, working around his acres, doing some ‑‑ he's particularly ‑‑ at one point you'll see he ‑‑ he saws one of the smaller trees down, and ‑‑ and he's particularly said he just couldn't do that. 


Q.
Has ‑‑ did he ever present himself to you like this without a cane?

A.
No, right, and that was the other point is that – and he ‑‑ he literally walks along the walls and talks about how he has no sensation of where his ‑‑ his legs are or feet are in space, so he has to use the cane in order to know where the floor is. Well, again, as you can appreciate, I saw this as very significant because he's very ‑‑ and indicating very consciously that he was embellishing his symptoms and that he can, when he wants, engage in most activities that require balance and ‑‑ and so forth. 

Q.
Well, why is one day of film like this significant to you in the differential diagnosis of a conversion disorder versus malingering? 

A.
Well, as I was mentioning, conversion disorder is consistent. If you're in a wheelchair, you're always in the wheelchair. You can't get up. Even though there's nothing wrong with your nerves or your muscles, your conversion disorder is not under ‑‑ symptoms are not under voluntary control. This was very significant.

A.
Now, in looking at some of the other videotapes, he was also doing significantly more and he ‑‑ even when he was in public where I think he's more careful about how he walks and uses his cane, he was doing things​ manipulating his cigarette, for example, without difficulty, even to the point of dismantling it and then flicking it away with ‑‑ with ease. So I felt that what this did was document that there is conscious manipulation of his symptoms, that there is an effort to present himself as more disabled than he is, and it's on a conscious level, and it's ‑‑ it's pretty significant.

Q.
And every time that you ‑‑ well, the two times you saw him independently and then when you saw him in Dr. Wong's office, did he ever indicate that he couldn't lift his ‑ ​tip his head back or work with his arms above his head? 

A.
He indicated that that would cause significant, immediate dizziness and spinning, and so he held his head pretty rigidly. And he indicated that to, I think, a couple other doctors even before then. 

Q.
And, of course, the video shows contrary to that. 

A.
Yeah. 

Q.
Okay. Now, you said you looked at some other videos, too. Did I have you look at some videos of him coming to and from his deposition. . . .

A.
​And, here again, other doctors had commented on the fact that his hands were dirty and callused, and I noticed that when we shook hands, he's got a ‑‑ quite a good grip and he's really got good muscle tone. So for a guy who says he does as little as he does, he's pretty strong, which would suggest that he's not being quite straight about his activities.  (12/18/2001 hearing transcript at 35- 38). . . . 

Q.
[The employee’s] signature here seems to be contrived to you?

A.
Generally speaking, also, you would anticipate with a head injury that you have your maximum degree of symptomatology at the time and then recovery, if there's going to be any. So ‑‑ and Dr. Zivin will maybe address this better, but you would have ‑‑ if anything, it should be the other way around. When he's first injured, you see the ‑‑ and then there's recovery, but you wouldn't anticipate that he could do it pretty well in ‑‑ in September and ‑‑ and October and so forth of ‘99 and then it gets worse.
 


Q.
Now, doctor, have ‑‑ you indicate in your report that based upon your findings of him malingering that you didn't think there ‑‑ he could return to work unrestricted, full‑time, is that correct? 

A.
From a psychiatric standpoint, there are no clear psychiatric restrictions, right. 

Q.
Okay. And, doctor, do you know approximately what date this gentleman starting feigning his symptomatology? 

A.
Yeah, that's a little inabsolute. He did have an injury and would have to recover, and there would be some period of time when he may not be able to get back to work, but ‑‑ but my hunch is that ‑‑ not my hunch, my ‑‑ my opinion would be that certainly by the time I saw him he would've been able to go to work.

Q.   And that's August 10th of ‘99?

A.  And that in reading the medical records, I'd even place it back probably to ‑‑ I ‑‑ three, four months after the injury.

Q. Okay. And my question was for purpose of getting reimbursement from Mr. Grace if the Board were to find fraud. Are you testifying that approximately three or four months after his injury you believe he started feigning his symptomatology?

A Yes.

Q Okay. And are the opinions you've given in your subsequent report on malingering and you've given the Board today based upon a reasonable degree of medical certainty?

A Yes.  (Id. at 39 - 42).


Also on December 18, 2001 Lawrence Zivin, M.D., testified.  Dr. Zivin is a neurologist, with a specialty in seizures and  balance and dizziness disorders, including tremors.  Dr. Zivin examined the employee on March 15, 2001.  At the December hearing Dr. Zivin testified in pertinent part:


Q.
On pages 15 and 16 of that report, you've indicated that you felt the claimant, based upon his history and presentation to you, he has been squarely placed in what you would say, "being purposely deceptive about his medical claim." Doctor, can you tell the Board why you came to this opinion that he has been purposely deceptive about his medical claim?

A.
Well, yes, there are a whole bunch of reasons. I tried to imply those things as the report develops. The ‑ ​there are two major features. one is in the category of history that he presents, and the other is in the category of findings. Now, the remarks I'm going to make are going to be intermixed, but keep them sort of separate in your ‑‑ in your minds, though.

With respect to his history, Mr. Grace had the ‑​ basically presented what turned out to be false information. He told me that he had been in coma after (indiscernible) accident for three months. He also forgot a momentous prior head injury of 1993, which indeed had involved a brain injury of mild degree, claiming only that he had fractured his left clavicle. And when I spoke to him, I didn't know that he was falsifying information, but upon later review of the records, it seems that he had made the same sort of ‑​ same sort of disclaimer to other individuals.

He also told me that basically he couldn't do anything, that he could hardly write, he couldn't use a screwdriver, he had all these body shutters, he was unable to walk. Those were his history. He also told me his vision was getting steadily worse and was shaking so badly that he was unable to read. And I was confronted by a person who, upon presentation ‑‑ just as he walked into my office down the hallway, was somebody who looked basically preposterous. And so without even having any sort of history from him, he ‑‑ just by his initial demeanor, he put me on guard. And, of course, these are the sort of things that came out in his examination.

I suppose the best notion I can give you about that is having seen people with all sort of balance and motor dysfunctions for now over 30 years in neurology, you basically never see people who look like Mr. Grace. Now, you have to understand that imbalance has a whole bunch of features about it, and in a person who is truly imbalanced, you're always going to find some sort of correlative data about motor or sensory functions which support the notion that there is some sort of balance or control dysfunction. Now, therefore, you can see people who are imbalanced because they have something wrong with their inner ears, you can see it because they have problems with certain parts of their brain or spinal cord, which (indiscernible) kind of findings on reflex, strength testing; you can find people who have sensory abnormalities who are imbalanced because they ‑‑ they have lost their antenna systems relative to placement of their feet and their axial skeleton in ‑‑ in appropriate position. You see people with disorders such as Parkinson's Disease, who have imbalance because they're so slow and stiff that they can't correct their posture rapidly enough. You see people with visual disturbances who have imbalance because they can't see clearly enough. So for a neurologist who's confronted with a person who says they can't walk or can't balance, you go through all of ‑‑ you go through a whole inquiry, both on history and on examination of what ‑‑ where are the areas that are failing in this person. And so with that in mind, that's what happens in a neurological history and examination.

And so in Mr. Grace, we're confronted with a man who has this head injury or alleged head injury in September of 198 and who gets ‑‑ who gets steadily worse after this. He had some initial problems with hearing and perhaps imbalance, but by the end of the year, there ‑‑ there is very little information that says that there's very much wrong with him except his ‑‑ his imbalance and also already by that time historical concerns that things don't look exactly correct.

By the time I see him, two ‑‑ over two years later, I'm confronted with a man who has been steadily getting worse so that in ‑‑ by the summer of 1999, instead of walking better, he's now graduated to the use of crutches. By the time ‑‑ the late part of December 1999 comes around, he's starting to have shaky handwriting, and by the time you get into March of 2000, he has gross body tremors and jerks and shakes. He also tells me that his vision is worsening, and for examination ‑‑ during the examination, for example, I asked him, "Well, what can you see?" and he said everything shakes so badly that it's impossible for him to read anything ‑‑ anything smaller than 24‑point type. And so I showed him some letters on a ‑‑ on a brochure that I had on my desk which were approximately a quarter of an inch in ‑‑ in height, and I said, "Well, what does that look like to you?" and so he picked up the sheet and started wildly and chaotically shaking this piece of paper to the extent that absolutely nobody would be able to read even a 10​foot piece of print if it were ‑‑ if he were shaking that much.

And yet, here I'm looking at a man who, during examination, always has normal eye movements, never has any jerkiness of his ‑‑ of his eyes, any kind of tremor of the eyes, nystagmus or otherwise, and who later in terms of history and certainly in the record turns out is able to read and spend time at a computer looking up all sorts of factors about his ‑‑ about illnesses or ‑‑ or dysfunctions of the body. And ‑‑ and so that's one kind of an example, (indiscernible) visual disturbance that makes absolutely no sense.

I've already talked about his in coordination. Here's a man who walks into my office dragging himself on a cane, shaking, shuddering, jerking his body in fashion that if he had true ataxia, there would be no way that he could stand or ‑‑ or walk, certainly, because he has a ‑​that kind of discontrol requires elegant control in order to maintain a standing and balanced position.

In addition, on examination, once you start looking at the patient's ‑‑ at his own particular motor control, he turns out to have excellent strength, he turns out to have totally normal reflexes, he turns out to have only a tremor which disappears and appears literally when he's paying attention to it. It's only there when he's ‑​when he's being asked about it, but when he's at rest or ‑‑ or ‑ ‑ or deviated from his attention, then his tremor disappears. That's something, for example, cameout in this Romberg testing which is a test in which we have a person stand with their eyes closed, feet together, to see what their balance is like, and that's a test that requires appropriate antenna functions, so ​called proprioceptive functions, in the sensory systems, and it's rechecked by one's ability to tell whether their toe is being moved up or down or sidewise, whether they have intact vibratory tuning fork sense. And here Mr. ‑​in those latter regards, Mr. Grace passes, and yet, in fact, he even passes the Romberg when it's being done to him and he doesn't know it, but as soon as he's asked in a more formal way, "Stand with your feet together and close your eyes," then he tosses himself backwards against the wall in my examination room.

Similarly, the same tests can be performed while he's sitting upright, unsupported on the examination table. And at no time does he have any sitting imbalance in an unsupported position.


The tremor, the same sort of thing. It disappears when he's distracted, and then when it does show up, it is so atypical and so ‑‑ so wacky in any characteristics that look like any tremor that is truly pathological such as is seen with people with Parkinson's Disease or cerebellar disease, nor does it look like people with a very common tremor called benign essential tremor, where there's some terminal shakiness of the hands and fingers, commonly seen in older people. I'm sure the people on your hearing committee will probably know people that have that kind of tremor.

In Mr. Grace's case, there is no such tremor, and it's ‑‑ it's come to light certainly, for example, when you look at his handwriting, a number of specimens which I've . . .

Q. 
Okay. And that's what we'll go to. Thanks. That's what I was leading to. I have sitting out before the Board right now an application that he filled out for Social Security that he does a paragraph and then he can't do anymore; his wife starts to fill out the rest of it. Do you have that document? 

A.
Yes. Yes, I have. 

Q.
Okay. Could 

A.
‑​I have a whole series of those. 

Q.
Yes, and then we also provided you application for additional payment form signatures, is that correct? 

A.
That's right. 

Q.
And then just for the Board's ‑‑ I didn't bring enough copies, but just for the Board's edification, I also have release of medicals that he had signed for us, John Grace, John Grace, and then I happened to find in Dr. Beal's file this medical release that was signed by John Grace, purportedly for William Soule, and I'm giving them handwriting information. Okay. Let's talk about the Social Security ones and the application for additional payment signatures. Could you ‑‑ we had hoped that you would be here live, but we ended up canceling, so can you, with the best you can, describe to the Board why that type of signature to you is not at all consistent with a neurological problem and, in fact, shows intentional attempt to look like he has a tremor? 

A.
Well, the basic issue is that in ‑‑ in ‑‑ both in the script signatures and in the printing applications that one sees, what you see are well‑formed block letters which are on the line, basically nicely consistent in size so that it ‑‑ it looks like basically regular sort of printing, let's say. Yet, what you see in the tremoring (indiscernible) upon it is a superimposed, very, very fine or very low‑amplitude shakiness imparted to the line of the ‑‑‑of the ‑‑ of the tremor – of the ‑‑ of the writing. And that is the only way you can do that is voluntarily. That's that's the sort of thing that if somebody were asked to draw a line or write something and put some shakiness in it because you wanted (indiscernible) purpose as an artistic design or something interesting that one might do. Maybe you're making little ‑‑ little scollops on the lines. If you look at a pathological tremor, the ‑‑ the letters themselves are much more irregular. They change in size and in consistency of shape from one letter, one word, to the next. The ‑‑ and the tremor itself is much more irregular. Sometimes you'll see little tiny jibs and jabs, and other times you'll see larger, irregular movements which basically distort an entire letter. So here what you're seeing is basically normal writing in which Mr. Grace has superimposed this little, very ‑​very fine, very regular ‑‑ if you'll look at the little zigzags on it, you'll find they're pretty much all the same everywhere. So none of those things fits with a pathological tremor.  (Id. at 49 - 57).

Well, the videotapes to me, basically, were a sort of a nail in ‑‑ the final nail in the coffin because there was ‑‑ as I've already indicated to you, I ‑‑ there was no way that I could explain his claims or his preposterous behavior on any sort of valid, neuroanatomical‑neurophysiological experience or knowledge that I have. And so the tapes themselves, the ‑‑ which I watched for 45 minutes or ‑‑ or more, show this man who's able to do extraordinary things for ‑‑ for him, for his claims, for his allegation, but normal activity in terms of any ‑‑ a very hale and hardy guy. You know, you see a guy wielding a pretty heavy long‑bladed chainsaw over his head, tipping his head back, clearing brush on a steep slope that looked like it was probably a 15‑, 20‑degree or more percent grade, and, you know, that's not the sort of thing you'd expect Mr. Grace to be able to do at all. In fact, you know, it was ‑‑ it was just another demonstration of the outlandish about him. 

Q.
Okay. And have you seen the opinions of Dr. Williams where he indicated that a gentleman with a balance disorder wouldn't have a good day, bad day? 

A.
Oh, that ‑‑ that's correct. And if you see people with compensation vestibular disorders or compensated cerebellar disorders, the cerebellum being the part of the brain that sort of is one of the manager computer systems for balance, those ‑‑ those people have – if they're well‑compensated and have a minimal defect, those people have days in which they seem to do better than others, and that's part of the stability, the waxing and waning if a mild residual dysfunction. But if you see somebody with a moderate degree of dysfunction, their defect is always fixed. I mean, there will still be some waxing and waning around it, but there's a deficit which is available and capable of being examined and documented by a careful neurological or motor‑neurological physician that ‑‑ that will say, "Yes, here's this baseline defect which is here." So Mr. Grace, I don't believe, could in all honesty or validity claim that his outlandish swings from 99‑percent normal function to 0.5‑percent normal function are part of normal waxing and waning. If he were, that would just be another preposterous allegation on his part.

Q.
And I take it his clinical presentation to you in your office was totally contrary to what you saw in the brush​ cutting surveillance films?

A.
Absolutely, yes.

Q.
Now, doctor, is it your testimony to the Workers, Compensation Board that you believe, then, that Mr. Grace's conduct is on a conscious versus subconscious level?


A.
That's correct, yes. 

Q.
And is it possible for you to try to tell the Board at what point you would have thought any problems he would've had would've become stable and at what point you think he started feigning his symptomatology? 

A.
Well, I ‑‑ I ‑‑ I think that that interchange, that crossover, from having become stable after whatever his injury was, which was probably, I'd say threeish months after this event, so the winter of 1998‑99. It's after that that he starts to do funny things, and by that time it's already recognized, for example, by Dr. Williams, I think it was, who said yeah, something is strange. Certainly, as time gets into the spring of 1999, then I think, you know, that the addition of ‑‑ of new ailments starts happening.

Q.
Okay. 


A.
So that, you know, I would ‑‑ I would ‑‑ I would say that medically he was probably stationary within three months and the ‑‑ the fabrication stuff, the stuff that doesn't make any kind of sense, starts to build up in that near aftermath oil that.  (Id. at 63- 67).


Dr. Glass testified again at the July 24, 2002 hearing consistent with his previous testimony and report.  He reiterated that the employee presentations in August and September of 2000 were completely inconsistent with his clinical presentations.  He testified that the videos confirm a diagnosis of malingering.  Dr. Glass testified the employee lacks credibility from a medical standpoint and none of his complaints have objective bases.  He testified the employee has been misleading all his medical providers regarding his abilities and afflictions.  Dr. Glass testified that from an objective standpoint, the employee’s claims of limitations are disproved on several grounds, first, his callused hands which indicated recent, ongoing physical labor, his lack of muscle atrophy, in fact very good muscle tone, and the “preposterous or outlandish” presentations to medical providers.  


Also at the July 24, 2002 hearing, Mark Allen, the private investigator whose company provided the surveillance video of the employee testified regarding his surveillance of the employee.  He authenticated the tapes provided to the Board. 


In its December 2001 Brief, the employer outlines the areas in which it contends the employee has either lied or misrepresented his abilities:  

The employer contends that the employee has intentionally misrepresented his symptoms and prior history to multiple physicians, as well as the Social Security Administration, in order to obtain disability benefits.

1. Perhaps the most glaring intentional misrepresentation by Mr. Grace has been his presentation to all medical providers as being severely disabled due to his 9/98 work injury. The employee presents himself to every provider as only being able to walk with the assistance of a cane, holding on to the wall with a wide‑stance, slow, unsteady gait, and hanging his head down. Despite this rather dramatic presentation, however, many physicians had suspicions regarding the actual extent of the employee's disability and stated symptoms, months prior to seeing the employee's activities on the video surveillance.

Dr. Burgess' chart note of 9/22/00 states: "I am increasingly suspicious of his capabilities and increased inconsistencies in history." This statement was made almost 7 months prior to Dr. Burgess viewing any videos. Dr. Gordon, the employee's treating neurologist, testified that when he first saw the employee in July 1999 he thought that he might be feigning his symptoms. (Gordon depo., pp. 43‑44.) Dr. Eneboe testified that after receiving Dr. Gordon's 7/12/99 chart note that there was no objective evidence of a balance problem he had some concerns over the validity of John's symptoms. (Eneboe depo., pg. 43.) Dr. Eneboe states in his 7/17/00 chart note: "There is also, I think, a real question as to how much of this is fictional and how much is residual head injury, and I told John's wife I don't have the ability to really sort that out."

On 8/15/00 the employee was also telling Dr. Eneboe he couldn't do anything. Dr. Eneboe noted: "I pointed out how many times he said 'I can' (twice), and 'I can't' (almost 50)". Dr. Eneboe testified that on 8/15/00 he was left with the impression he was pretty much unable to do anything. (Id. at 56). On 8/29/00 Dr. Eneboe testified he was again left with the impression Mr. Grace wasn't doing much. (Id. at 57). Dr. Eneboe testified that Mr. Grace's presentation on the video of 8/25/00 "was yery inconsistent with what he was presenting in the office at that time." (Id. at 58.) Also, on 8/29/00 he told Dr. Eneboe all of things he couldn't do and did not tell Dr. Eneboe of his ability to walk on uneven terrain, use a chain saw, and cut down trees.

2. Mr. Grace filled out applications and forms for social security on 6/26/00, 7/22/00 and 7/26/00. The 7/26/00 "Symptom Report" Mr. Grace reported in answer to Question 7, "All of my symptoms occur constantly. There is no start or end." (Exh. 3.) In Answer to Question 9, when describing his dizziness, vertigo, and balance whether he had a good day and a bad day, and if so, to describe his good or bad days from 0 (which is Symptom free) to 10 (the worst), Mr. Grace put down he only has I good day a week and circled a 7 describing his one good day and circled a 10 describing his bad days, which he said occurred six days a week.

Mr. Grace described his dizziness to social security as follows: 

6. Dizziness:

Spinning effects are severe enough for me to have to stop any endeavor, let the spinning stop, try to gain orientation back, etc. until the next time dizziness and spinning occurs and, repeat the same orientation process. If I'm lucky, I can perform for 15 minutes before the intensi1y of the spinning either knocks or almost knocks me over. Any acts attempted later than first in the morning, the spinning intensity occurs with a shorter period of time between the next dizzy session ... Standing, looking up, head straight, looking LH 10 o'clock position = dizzy. Spin is fast. 2 o'clock (looking RH) same results. 12 o'clock is identical. The more times or attempts to hold or perform these acts, the quicker spinning occurs ... Dizziness is present on all daily acts (i.e.; stand up from couch, walking, etc.).

On Section B to his application for social security benefits, when asked to describe what he does from the time you wake up until you go to bed, Mr. Grace wrote in his own "handwriting": "As much as my body will let me, I attempt to relearn the skills and ability that I had before my accident. I do all of this under the supervision and or guidance of My family members and friends in order to limit any mishaps due to MY inabilities." (Exh. 4.) His handwriting on the Social Security application supposedly shows proof of his tremor, but the employer will present evidence that it is contrived.

Yet, the videos taken one month later on 8/25/00, shows Mr. Grace walking on rough terrain, without a cane, and flexing his head backwards and looking up while cutting branches overhead with a chain saw unassisted, and unsupervised, for a period of several hours. Clearly, Mr. Grace was intentionally Misrepresenting his disability to Social Security in order to obtain disability benefits, in addition to his workers' compensation benefits.

3. The employee also claims to have developed a tremor as a result of the 9/98 work injury. On 9/21/99, Dr. Youngblood noted an inconsistent tremor. On 9/24/99 Dr. Gordon, Neurologist, noted the employee reported that "he shakes sometimes", but Dr. Gordon found no neurological abnormalities. On 3/l/00 the employee reported to Dr. Eneboe that he had developed a tremor that started 5‑6 months earlier (September to October 1999), that initially involved just the right hand, but felt like it was spreading to his left hand and right leg as well. The employee also took "handwriting samples" in to Dr. Eneboe which apparently reflected his tremor. The employer contends that such an action shows "conscious intent" to prove a tremor.

Dr. Gordon re‑examined the employee on 3/17/00 for this alleged tremor. The employee reported at that time that he had had a tremor ever since the injury (September 1998), but Dr. Gordon noted that there was no tremor evident when he had seen the employee on 9/24/99. Dr. Gordon also noted that the tremor diminished when the employee was distracted, and the doctor felt that the employee's symptoms were more consistent with stress than any underlying neuropathology. Dr. Gordon testified that the demonstration of a spiral written by the employee on 3/17/00 "...looks more like that of someone trying to show that he had tremor rather than what would usually be seen in someone with essential tremor...". (Gordon depo. at 35.)

Dr. Eneboe testified that "...John's tremor was something that I never really accepted ... when I saw him it always seemed to be variable. It ... didn't make a lot of sense to me medically." (Eneboe depo. at 52.) John Grace has purposefully signed his "Application for Additional Payment" forms to attempt to reflect proof of a "tremor"! (See 11/25/01 Notice of Filing.)

4. When asked in his recorded statement if he ever hurt his head or ears before, Mr. Grace replied, "I've ... I've had... you know stitches... things like that... little stuff" (Id. at 14.) When asked again "Any serious injuries you ever had7, Mr. Grace responded, "I had. . . I busted a clavicle years ago." (Id. at 16). Mr. Grace stated he understood all of the questions and answered them truthfully. (Id. p. 18.) Mr. Grace testified under oath in his deposition when asked if he ever had any prior injuries to his head, "Not that I am aware of." (Grace depo. at 54.) Yet he specifically recalled having a motorcycle accident in Daytona Beach where he injured his clavicle. When asked if he landed on his head, he said, "I don't know." (p. 56 and 57.)

Yet, amazingly, after these prior records on the motorcycle accident were tracked down, it shows that Mr. Grace incurred a significant head injury and was admitted to the hospital on 2/17/92 and discharged on 3/5/92! (Exh. 5.) Clearly, Mr. Grace was intentionally withholding information regarding his prior serious head injury 'in 1992.

Additionally, the employee has never revealed to any physician he has seen since his 9/11/98 injury, that he had a prior serious closed head injury in February 1992 from a motorcycle accident, which required a two week hospitalization. The employee only revealed that he had sustained a fractured collarbone in that accident which required surgical intervention due to non‑union of the fracture. There are numerous medical records that show that when Mr. Grace was specifically asked about prior serious and/or head injuries, he denied any other than the fractured collarbone. The employer contends that this is an intentional omission on the part of the employee!

5. On 3/16/01 John Grace told Dr. Glass that "while in the Army, he was recruited for an essential civilian job ... and since it was a civilian necessity... he was allowed to leave the Army early, a special status authorized because of the regional need for a person with his qualifications." In reality, Mr. Grace was not recruited for his job, but applied for it and then asked the military to let him out due to financial hardships. (See Evid. GR 00213‑00221, and GR 0017‑0029.)

Mr. Grace applied for the job with the North Slope Borough via letter dated 3/15/96. In his 6/24/96 request for separation from the Army, the employee stated that he was unable to meet his financial obligations, and he could not file bankruptcy because he had previously done so in 1990. (See GR 0086‑00101.) Thus, Mr. Grace's representations to Dr. Glass about why and how he was allowed to leave the Military was an intentional misrepresentation to hide his prior financial troubles, and to downplay his prior history, so he would look like a big achiever and as being successful before his injury.

6. The employee has also intentionally misrepresented his alleged hearing loss in the left ear. In his deposition of 1/26/01, the employee denied having had any hearing problems prior to the 9/98 injury. He also claimed that he did not recall telling Dr. Ingraham in the emergency room immediately following his 9/98 injury that he had had problems with hearing in his left ear for a very long time. (Depo., pg. 53.) However, the 3/5/92 discharge summary from Halifax Hospital, the employee's parents had reported that the employee had poor hearing in the left ear prior to his motorcycle accident. In addition, a 6/5/92 letter from Dr. Boulter, Neurosurgeon, states that the employee has some hearing loss on the left as a result of his February 1992 motorcycle accident. (Exh. 6.)

7. Mr. Grace reported to Dr. Glass that "he had amnesia after the injury, lasting until sometime between Thanksgiving and Christmas... he comments today that he did not realize he had surgery on his ear during that time." (3/16/01 Glass rep., pg. 16.) In his deposition, Mr. Grace again said under oath that he could not recall who he saw until Thanksgiving to December. (Grace depo. p. 60.) However, Mr. Grace's recorded statement was taken telephonically on 9/15/98, just four days post‑injury. Mr. Grace described the accident and specifically noted he was taken by ambulance to Providence Hospital and specifically stated he saw Drs. Ingraham and Godersky, both names he gave without prompting. He noted he had x‑rays and a CT scan done. (Stmt., p. 11.) He further noted he saw Dr. Williams at Geneva Woods... yesterday, and he specifically noted "he wants me to come in on Thursday for surgery. . . ." (Id. pp. 12‑13.) Mr. Grace's subsequent claim of "amnesia" is another conscious attempt to embellish his alleged disability.

8. Mr. Grace testified in his deposition that his dizziness gets more severe, when I look up." (Grace depo. at 62.) Mr. Grace testified he couldn't reach or work overhead because of his shoulder and vertigo problems. (Id. at 72, 74.) In fact, he said it is more vertigo than his arms that preclude him from reaching or working over his head. (Id. at 74.) Mr. Grace testified that he either has to hold on to a wall or have a cane when he is walking (Id. at 75) and he has to use the cane all of the time outside. (Id. at 78.) All of these statements were made under oath by the employee, and clearly they are false statements as evidenced by his activities in the video.

9. When Mr. Grace was asked in his deposition of 1/16/01 about cutting down any trees, he said, "He tried that ‑ not this year, but last year." In fact, Mr. Grace testified:

Q. Okay. And then I have that ... saw Eneboe after coming back from seeing Dr. Harris on August 15th, and he was talking to you about things that you could and could not do. He commented in his report that you said can't 50 times and you can twice. What things were you telling him that you can't do, if you recall?

A. I don't remember. All night. I know one thing is fall trees. All right. Because I know that ‑ that had me spooked. I don't know what the other ones were.

Q. Okay. So on August 15th when you talked to him, one thing

probably was fell trees. And the other ones you don't know.

A. Uh‑huh.

Yet, on 8/25/00, Mr. Grace was videotaped cutting down a tree and other shrubs, less than five months prior to his deposition, thus, again Mr. Grace lied under oath.


The employee also testified at the July 24, 2002 hearing.  He stated that he was not hiding anything from the employer and that he was just trying to get better by pushing the limit.  He testified that he has recently renewed his Alaska Commercial driver’s license.  When asked how he was able to pass the commercial test with his alleged vision problems, he testified that he convinced some teenagers who had just taken the test to tell him the alpha sequence so that he could fraudulently pass the vision test.


The employee argues that he was trying to get better, testing his limits and limitations.  He testified that he shouldn’t be penalized for pushing the limits and trying to be functional.  His doctor, Dr. Eneoboe repeatedly encouraged him to be as active as possible.  The employee argues the doctors that viewed the video surveillance only reviewed two to three minutes of the tape. He argues that only appears less disabled than usual, on that particular day, that his current ongoing disability is and was.  The employee argues that the employer has not presented clear and convincing evidence that he lied or misrepresented his abilities, and their petition for reimbursement should be denied and dismissed.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.250(b) provides:


If the board, after a hearing, finds that a person has obtained compensation, medical treatment, or another benefit provided under this chapter by knowingly making a false or misleading statement or representation for the purpose of obtaining that benefit, the board shall order that person to make full reimbursement of the cost of all benefits obtained.  Upon entry of an order authorized under this subsection, the board shall also order that person to pay all reasonable costs and attorney fees incurred by the employer and the employer's carrier in obtaining an order under this section and in defending any claim made for benefits under this chapter.  If a person fails to comply with an order of the board requiring reimbursement of compensation and payment of costs and attorney fees, the employer may declare the person in default and proceed to collect any sum due as provided under AS 23.30.170(b) and (c).


The employer argues the Board should order the employee to repay all compensation, medical expenses, plus the employer’s attorney fees and costs after January 1, 1999. The employer seeks reimbursement for benefits paid after January 1, 1999 of $60,327.54, and medical benefits after January 1, 1999 of $92,937.53.  In addition, the employer seek reimbursement in the following amounts for proving it fraud claim:  Attorney’s fees in the amount of $35,278.50;  Paralegal costs in the amount of $43,417.50;  Costs in the amount of $4,534.29;  and expert witness fees in the amount of $7,829.70.


Based on Dr. Glass’s reports and testimony, in conjunction with Dr. Zivin’s reports and testimony, we find that had the employee not misrepresented and exaggerated his condition to all providers between 1999 and April, 2001, the employer would have controverted the employee’s claim as of January 1, 1999, terminating benefits. 


The Board is persuaded that the employee knowingly made false and misleading statements and representations to obtain workers’ compensation benefits and perpetuate his degree of disability.  The Board concludes that the employer has met its burden of proof by either a preponderance of evidence or by clear and convincing evidence, and therefore the employer’s Petition for Reimbursement is granted.  


Based on his admission at the July 24, 2002 hearing that he defrauded the Department of Motor Vehicles in cheating on his commercial driver’s license, we find the employee is not credible.  AS 23.30.122.  The Board finds the employee made the following false or misleading statements and representations for the purpose of obtaining workers’ compensation benefits:  (1) the employee misrepresented his past and present condition to his attending physicians and the employer’s physicians, the employer in his deposition, and the Board;  (2) the employee misrepresented his physical abilities to all physicians, portraying himself as if he was in a state of abject helplessness, whereas the videos clearly shows him ambulating normally and clearing small trees and brush and repairing a semi truck;  (3) based on Dr. Glass’s opinion, we find the employee was engaged in conscious embellishment of his symptoms throughout the history of this claim.  

We find that the employee knowingly made these misrepresentations with the intent to defraud the employer and receive compensation and medical benefits to which he would not otherwise be entitled.  The Board finds that the employer paid the following costs, fees and benefits to which it is entitled to reimbursement:


1.
Medical benefits after January 1, 1999:
$92,937.53


2.
Timeloss after January 1, 1999:

$60,327.54


3.
Expert Witness Fees:




$ 7,829.70


4.
Employer’s attorney’s fees and costs:
$83,230.29











===========

Total








     $244,325.06


ORDER

The employee knowingly made false and misleading statements for the purposes of obtaining benefits.  Under AS 23.30.250(b) the employee shall reimburse the employer a total of $244,325.06 for benefits obtained and expenses incurred by the employer after January 1, 1999.  


Dated at Anchorage, Alaska this 17th day of September, 2002.







ALASKA WORKERS' COMPENSATION BOARD







____________________________                                






Darryl Jacquot,






     Designated Chairman







____________________________                                






John Abshire, Member







____________________________                                  






Philip Ulmer, Member

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of JOHN M. GRACE employee / respondant; v. F.S. AIR SERVICE, INC., employer; NATIONAL UNION FIRE INS. CO. OF PITTSBURGH, insurer / petitioners; Case No. 199819852; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 17thday of September, 2002.

                             

   _________________________________

      




      Shirley A. DeBose, Clerk

�








� The employee was represented by attorney William Soule until December 17, 2001 when he withdrew his representation of the employee.  


� Report of Injury dated 9/11/98.


� Providence emergency room records dated 9/11/98.


� Chart note by Dr. Williams dated 1/27/99.


� Dr. Gordon’s 7/12/99 report.


� Physical therapy report dated 8/26/99.


� Dr. Glass’s report dated 8/10/99.


� Report dated 9/22/99.


� Dr. Burgess’s report dated 9/24/99.


� MRI report dated 10/15/99.


� Physical therapy report dated 10/18/99.


� Dr. Eneboe’s chart notes dated 12/15/99, 11/23/99, 11/2/99 and 1/11/00.


� Dr. Gordon’s 3/1/00 chart note.


� Providence Alaska Medical Center record dated 4/28/00.


� Dr. Eneboe’s chart note dated 9/26/00.


� Dr. Zivin’s 3/26/01 report.


� Dr. Huang’s 4/2/01 report.
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