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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	DANIEL N. DAVIS, 

                                                   Employee, 

                                                            Applicant,

                                                   v. 

PRESCOTT EQUIPMENT CO., INC.,

                                                  Employer,

                                                   and 

ALASKA NATIONAL INS. CO.,

                                                  Insurer,

                                                            Defendants.
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)
	          FINAL

          DECISION AND ORDER

        AWCB Case No.  199515349
        AWCB Decision No. 02-0189 

         Filed with AWCB Anchorage, Alaska

         on September 20, 2002



This matter was originally heard on January 9, 2001.  The parties presented evidence and arguments regarding the employee’s claims for several benefits.  Attorney Michael Patterson represented the employee.  Attorney Trena Heikes represented the employer.  

In Davis v. Prescott Equipment, AWCB Decision No. 01-0021 (February 7, 2001) (Davis I), the Board, on its own motion, ordered a second independent medical evaluation (SIME) under AS 23.30.095(k) and .110(g).  In Davis II, AWCB Decision No. 01-0045 (March 8, 2001), the Board clarified additional materials to be included for the SIME. 

The SIME was scheduled in California in June, 2001.  The employee asserted he was not able to fly.  A records review was requested by the Board from the SIME physician; none was ever provided, despite numerous letters and calls requesting a report from Board staff.  Eventually the parties stipulated to cancel the SIME altogether.  In Davis III, AWCB Decision No. 02-0084, the Board cancelled the previously ordered SIME and ordered that a decision will be issued based on the record as it existed as of January 17, 2001.  Chairperson Snow left employment with the Board shortly thereafter.  We closed the record on September 3, 2002, when the original remaining panel members first reconvened.  


ISSUES
1. Is the employee entitled to temporary total disability (TTD) benefits?

2. Is the employee entitled to permanent total disability (PTD) benefits?

3. Is the employee entitled to medical costs?

4. Is the employee entitled to transportation costs?

5. Is the employee entitled to a vocational rehabilitation eligibility evaluation?

6. Is the employee entitled to interest?

7. Is the employee entitled to attorney’s fees and costs?


SUMMARY OF THE EVIDENCE

As agreed by the parties and ordered in Davis III, the record is limited as it existed on January 17, 2001.  In her summary of the facts in Davis I, Chairperson Snow summarized as follows, the  history of the employee’s claim.  


On August 17, 1995, the employee reported he injured his lower back on August 8, 1995 after jumping 3 feet off of a backhoe and then later that day lifting wood.
  The employer accepted the compensability of the injury paying TTD benefits from August 14, 1995 through August 16, 1995 and again from February 29, 1996 through July 21, 1996.  The employer also paid permanent partial impairment (PPI) benefits on August 23, 1996.

On August 14, 1995, the employee went to Northcare for treatment.  According to the chart note, the employee continued to work until August 12, 1995, when he left work due to pain.  The employee was taken off work for two days and prescribed Motrin and Flexeril.  On August 16, 1995, the employee returned to Northcare, where he was seen by Larry Ingle, M.D.  The employee reported he was better, though he still had pain, which was worse with prolonged sitting and bending.  Dr. Ingle noted positive straight leg testing on the left and diagnosed “lumbar strain, improved.”  Dr. Ingle also placed the employee on light duty for one week.  However, when Northcare called the employee on August 18, 1995, his wife indicated he had returned to work.

The employee again returned to Northcare for a follow-up visit on August 23, 1995.  He indicated he felt better and was driving “OK,” though he could not lift heavy objects and was sleeping on the floor.  The employee continued working and sought no further medical treatment until February 29, 1996.  At the hearing and at his deposition, the employee testified that he finally sought medical treatment again in February of 1996 because he could no longer work due to back pain.

On February 29, 1996, the employee treated with Eric Carlsen, M.D.  According to Dr. Carlsen’s report, the employee stated he had been released to light-duty work after his injury, but none was available, so he continued to work without a significant change in his job duties.  The employee complained of dull back pain with occasional radiation down his right leg, and he stated he required frequent position changes and was not sleeping well.  The employee denied previous back injuries.
  A physical examination revealed lumbosacral tenderness with some evidence of muscle spasm and positive straight leg testing.   At a follow-up with Dr. Carlsen on March 7, 1996, MRI testing demonstrated a central disc bulge at L4-5 with some possible effacement of L5 nerve roots bilaterally.  Dr. Carlsen noted that the employee continued to complain of severe pain and believed he should not be released to work until his pain is relieved, though Dr. Carlsen concluded the employee should return to light work while completing a physical therapy program.  Dr. Carlsen also noted his impression that the employee would be changing physicians.

On March 14, 1996, the employee began treatment with Samuel Schurig, D.O.  Dr. Schurig took the employee off work and referred him to Robert Swift, M.D., for epidural injections.  Thereafter, Dr. Swift examined the employee and found the employee experienced a near complete resolution of his pain after the epidural injection.  Dr. Swift diagnosed chronic low back pain, possibly due to bulging disc at L4-5 and also bilateral facet joint disease at L5-S1.

The employee then began physical therapy, and physical therapy notes stated, “This gentleman appears to be becoming a chronic pain patient…”
  The employee also continued to treat with Dr. Schurig, who reported on June 6, 1996 that the employee complained of a great deal of lower back pain with radiation to the left leg.  The employee reported some improvement with the injections, but not enough.  A physical examination demonstrated poor range of motion, and Dr. Schurig noted, “extensor ankle strength is dismal bilaterally, worse on the left.  This is a fundamental change over what was observed on May 1, 1996.”  In addition, Dr. Schurig determined the 2/96 MRI showed a herniated disc at L4-5 compressing both L5 nerve roots quite strongly.  Dr. Schurig felt that conservative measures were failing, and the employee should consider surgery.

On July 22, 1996, Edward Voke, M.D., examined the employee at the employer’s request.  The employee complained of constant low back pain, with radiation to the left lower extremity.  The employee relayed he had been in a car accident in the 1980’s in Los Angeles involving his lumbar spine.  Dr. Voke diagnosed “lumbosacral strain, bulging disc at L4-5, left, right, and chronic lumbar facet syndrome.”  Dr. Voke also concluded the employee was medically stable, he had a 10% PPI rating, he was released to light duty work, and further treatment, including surgery, was not indicated.

The employee received no further medical treatment until December of 1997, when he was involved in an automobile accident.  The employee went to Providence Alaska Medical Center Emergency Room, where he was diagnosed with an acute thoracic strain and prescribed Flexeril.  The employee was also examined by Dwayne Trujillo, M.D. on December 19, 1997.  Dr. Trujillo noted the employee was working full-time as a truck driver hauling snow.  He also examined the employee and found central tenderness in the lower thoracic and lumbar spine regions.  Dr. Trujillo diagnosed “myofascial thoracic and lumbar pain secondary to muscle strain.”  The employee returned to Dr. Trujillo twice in January, 1998 and reported significant neck pain and improved lower back pain. The employee then began physical therapy, and the physical therapist reported persistent thoracic and lumbar area pain, along with neck difficulties. In January of 1998, Dr. Trujillo’s diagnoses included cervical strain, tension headaches, neck, shoulder and upper back myofascial syndrome, upper extremity parathesias, left lower thorax and lateral abdominal wall contusion and left wrist pain.
  By February 10, 1998, Dr. Trujillo’s diagnosis was thoracic and cervical strain with myofascial syndrome, and by March 13, 1998, the employee’s neck, back and shoulder complaints had completely resolved, though he had been wearing a back brace for support.

 Thereafter, Michael Reeves, M.D., treated the employee on July 16, 1998 for complaints of chronic back pain since his 8/8/95 work injury.  Dr Reeves’ triage notes indicate the employee had had back pain for twelve years and that he reinjured his back in a car accident in 1997.  The employee explained that his pain increased until 2/96, when he had to change occupations.  The employee further stated that increasing pain in the last couple of years, and in particular the last few weeks, had again decreased his ability to work.  Dr. Reeves prescribed Flexeril and Ibuprofen.  When the employee returned for follow-up treatment on August 20, 1998, Dr. Reeves opined that the employee had few options to treat his chronic back pain, as it was difficult to treat via the conservative approach and if surgery was not an option.  The employee also saw Dr. Schurig in August of 1998.  Dr. Schurig noted the employee had been working on and off as a truck driver until six weeks ago, when he could no longer drive due to increased pain.  Dr. Schurig diagnosed a herniated disc at L4-5 and facet degeneration with radiculopathy.

The employee then went to Dwight Smith, M.D., for a disability evaluation on March 31, 1999.  According to Dr. Smith, the employee did not walk with a limp or altered gait, though he was tender in the L4-5 area on palpation.  Dr. Smith found it difficult to assess motor strength because the employee did not make a good effort.  Dr. Smith diagnosed “chronic low back pain, rule out herniated disc disease versus muscle/ligamentous strains, versus psychosomatic.”  Dr. Smith stated, “I am highly suspicious that a lot of this is psychosomatic.”  

The employee then had a follow-up MRI on April 2, 1999.  The MRI showed degenerative disc disease at L3-4 and L4-5 with mild diffuse bulging at the L4-5 and a small disc herniation at L3-4.  On May 27, 1999, Dr. Schurig filled out a disability form and indicated the employee was disabled due to low back disc disease, low back pain and leg pain.  Dr. Schurig also noted the employee was depressed.  The employee returned to Dr. Voke again on September 13, 1999.  Dr. Voke again stated the employee was not a surgical candidate and suggested he be seen by a physiatrist.

The employee did not seek medical treatment again until April 18, 2000, when he went to Dr. Schurig and complained of a great deal of pain.  Dr. Schurig indicated he was angry and depressed.  Dr. Schurig diagnosed chronic pain syndrome and depression, along with lumbosacral degenerative disc disease and facet disease.

Thereafter, on October 13, 2000, Stephen Marble, M.D. examined the employee at the employer’s request.  The employee stated he was not sure if he had any back problems prior to his work injury, and he could not recall any specific injuries in the past.  Dr. Marble noted the employee’s affect was flat, and he found him to be a very poor historian.  Dr. Marble also noted the employee’s pain diagram was extensive and dramatic, and five out of five Waddell signs were positive.  The employee reported diffuse pain throughout the legs and back, and Dr. Marble found the dorsal spine was diffusely tender.  Dr. Marble concluded the employee suffered from degenerative disc disease and degenerative joint disease of the lumbar spine.  He also believed the employee aggravated his condition in the 8/8/95 incident, though not permanently.  Dr. Marble concluded the 8/8/95 work injury was not a substantial factor in causing his disability.  Finally, Dr. Marble opined the employee’s condition should have resolved within two to four weeks after the injury, given the mechanism of injury.  However, he also stated the employee was medically stable by at least July of 1996, as assessed by Dr. Voke.  Dr. Marble recommended continued anti-inflammatory and narcotic medication for developing spinal stenosis, as well as psychometric testing.

The employee treated at Providence Alaska Medical Center Emergency Room twice in October of 2000 for back pain.  The employee was found to have diffuse lumbar tenderness, and he was prescribed Decadron for back pain.

At the hearing, the employee testified he went back to work after his injury in August of 1995 because the doctor told him time would heal his pain.  However, by February of 1996, his pain, which had been progressively increasing, became so great he could no longer work.  The employee testified he went to Dr. Carlsen, who wanted to send him back to work, so he then went to see Dr. Schurig.

The employee testified he was involved in an automobile accident in December of 1997, and he injured his head, neck, shoulders and arms, but not his lower back.  The employee could not explain references to lumbar pain in the car accident treatment records, except that his lower back had been hurting since the 1995 work injury.  According to the employee, his current complaints include back pain, radiating down both legs with occasional numbness.  The employee testified he does not believe he could work an 8-hour day, as he must lay down frequently.  The employee testified he does not believe he could return to truck driving.
  The employee also testified he experiences back pain while sitting, standing and walking.
  According to the employee, he takes pain medication as needed.

The employee also testified regarding his employment since the 1995 work injury.  After leaving Prescott in February of 1996, the employee stated he began working as an apartment manager in his building of residence until 1999.  He testified he received rent credit in exchange for working as an apartment manager.  According to the employee, he initially performed many duties as an apartment manager, including remodeling, renting units and light plumbing.  However, he later only collected rent due to low back pain.
  The employee also testified he worked for Alaska Scrap from the fall of 1996 until approximately July of 1997 as a truck driver, until the company went out of business.
  The employee also worked as a day laborer for Prescott for a short while in the fall of 1997 and then Solar Construction.  In 1997 and 1998, the employee worked for Genco and Prescott as a truck driver, however, he stopped working in 1998 due to constant back pain.

The employee testified several times regarding back injuries prior to 1995.  At the hearing, he could not recall any back injuries prior to 1995.  However, at his deposition on May 6, 1999, the employee testified he thought he recalled pulling a muscle in his back at a prior job.
  He also testified that he was involved in a car accident in California prior to coming to Alaska and received treatment for tight muscles in his back, though he was not off work.
  In addition, the employee admitted he flew to Los Angeles and to New York in December of 1999, and he flew to Seattle and took a bus to New York last summer.

At the hearing, Dr. Schurig testified the employee suffers from chronic pain syndrome (CPS).  He stated the diagnosis of CPS can generally be made after six months of pain.  According to Dr. Schurig, the employee demonstrated the following elements of CPS:
 pain for more than six months; dramatization in that the employee magnified symptoms; difficulty in diagnosing the employee’s problems; depression; disuse; and dysfunction.  Dr. Schurig indicated that other than using another’s medication, drugs were not a significant factor in this case.  Moreover, Dr. Schurig admitted there was psychiatric overlay in the employee’s presentation of his symptoms, as he would expect with a chronic pain patient.  In addition, Dr. Schurig diagnosed the employee with an L4-5 herniated disc, which was hitting both nerves.

According to Dr. Schurig, the employee requires a multi-disciplinary pain program, including both rehabilitation and psychiatric help, in order to fully treat the employee’s condition and prepare him to reenter the workforce.  Dr. Schurig testified the employee’s problems began with the August 8, 1995 work injury.  Dr. Schurig admitted he is not currently treating the employee, and he has not previously recommended a pain program.  On cross-examination, Dr. Schurig testified he generally agreed with Dr. Voke’s 1996 report, though he believed the disc bulging also resulted from the August 8, 1995 work injury.  In addition, Dr. Schurig testified that while the AMA Guides state, “assessing chronic pain is a complex and lengthy process” and “psychological testing is an integral part of evaluating pain,” he is able to spot a chronic pain patient “across a room.”

Dr. Marble also testified at the hearing.  According to Dr. Marble, the employee’s pain generates from degenerative disc disease and facet arthropathy, as well as developing spinal stenosis.  Dr. Marble testified that upon reviewing the MRI studies in this case, the spinal stenosis developed from osteophyte formation and is not work-related.  In addition, Dr. Marble stated he did not find any disc herniation on the MRI studies.  Moreover, Dr. Marble found the disc bulge was broad and smooth and was accompanied by disc dessication and dehydration, indicating the disc bulge was related to a degenerative process, not the work injury.  However, Dr. Marble indicated the August 8, 1995 work injury may have temporarily aggravated his underlying condition.


According to Dr. Marble, the employee’s pattern over the last several years, i.e., periods of work accompanied by intermittent periods off work and sporadic medical treatment, is consistent with a degenerative process with temporary flare-ups.  Dr. Marble testified the employee’s work injury was one such temporary flare-up, though he agreed with Dr. Voke that the employee’s condition stabilized by July of 1996, and thereafter he needed no further treatment related to the work injury.  Dr. Marble opined the automobile accident in December of 1997, while mostly involving the cervical spine, was another such flare-up causing the employee to seek treatment and remain off work for a period of time. Overall, Dr. Marble concluded to a reasonable degree of medical certainty the August 8, 1995 work injury was not a substantial factor in his current condition.  On cross-examination, Dr. Marble agreed it was reasonable to conclude the employee is depressed, as he displayed a flat affect.  In addition, Dr. Marble testified the positive Waddell signs were not necessarily indicative of symptom magnification for secondary gain.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

"In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that the claim comes within the provisions of this chapter.”  AS 23.30.120(a)(1).  The presumption also applies to claims that the work aggravated, accelerated or combined with a preexisting condition to produce a disability or need for medical treatment.  Burgess Construction Co. v. Smallwood, 623 P.2d 312, 315 (Alaska 1981).  Furthermore, in claims based on highly technical medical considerations, medical evidence is needed to make the work connection.  Id., 316. The presumption can also attach with a work-related aggravation/ acceleration context without a specific event.  Providence Washington Ins. Co. v. Bonner, 680 P.2d 96 (Alaska 1984).  


Application of the presumption is a three-step process.  Gillispie v. B & B Foodland, 881 P.2d 1106, 1109 (Alaska 1994).  An employee must establish a "preliminary link" between the claimed conditions and his work.  For the purpose of determining whether the preliminary link between work and the claimed conditions has been attached, we do not assess the credibility of witnesses.  Resler v. Universal Services Inc., 778 P.2d 1146, 1148-49 (Alaska 1989);  Hoover v. Westbrook, AWCB Decision No.  97-0221 (November 3, 1997).  The claimed condition is then compensable if the work is a substantial factor in bringing it about.  Burgess, 317.  The work is a substantial factor if:  (1)  the condition would not have occurred at the time it did, in the way it did, or to the degree it did but for the work and (2) reasonable people regard the work as a cause of the condition and attach responsibility to it.  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533 (Alaska 1987).


The employer must then rebut the presumption by producing substantial evidence the conditions are not work-related.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  Substantial evidence is "such relevant evidence as a reasonable mind might accept as adequate to support a conclusion."  Grainger v. Alaska Workers' Compensation Bd., 805 P.2d 976, 977 n.1 (Alaska 1991).  The Grainger court also explained that there are two possible ways to overcome the presumption:  (1)  produce substantial evidence which provides an alternative explanation which, if accepted, would exclude the work as the cause of the conditions; or (2) directly eliminate any reasonable possibility the work was a factor in causing the condition.  The same standard used to determine whether medical evidence is necessary to establish the preliminary link is also necessary to overcome it.  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  An employer may rebut the presumption of compensability by presenting expert medical opinion evidence the work was probably not a cause of the claimed condition.  Big K Grocery v. Gibson, 836 P.2d 941, 942 (Alaska 1992).  Evidence used to rebut the presumption is examined by itself to determine whether it is sufficient to rebut the presumption.  Wolfer, at 869.  Medical testimony cannot constitute substantial evidence if it simply points to other possible causes of an employee's claimed condition without ruling out its work-relatedness.  Childs v. Copper Valley Elec. Ass'n, 860 P.2d 1184, 1189 (Alaska 1993).


If the presumption is rebutted, the employee must then prove, by a preponderance of the evidence, his work was a substantial factor which brings about the condition or aggravates a preexisting ailment.  Wolfer, at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964). 


Applying the presumption analysis described above to the evidence in this claim, we find as follows:  We first consider whether the presumption attaches.  We find, based on the employee’s testimony and Dr. Shurig’s reports and testimony that the employee has attached the presumption that his claimed back condition is compensable.  


We next determine whether the presumption is rebutted.  We find, based on the medical reports and testimony of Dr. Marble, without weighing credibility, that the employer has rebutted the presumption the employee’s continuing back complaints are related to his 1995 injury.  Specifically, Dr. Marble opined that the employee’s condition should have resolved within two to four weeks, the employee would have been medically stable by July of 1996, the employee suffered an intervening automobile accident in 1997, and at most, the 1995 incident caused a temporary aggravation of a preexisting underlying condition.  Furthermore, one of the employee’s treating physicians, Dr. Smith, in 1999 opined that the employee’s complaints were psychosomatic.  


Because the employer has rebutted the presumption, we review the record as whole to determine whether the employee has proved, by a preponderance of the evidence, that the August 8, 1995 injury is a cause of his current alleged disability and need for treatment, if any.  We find he has not.  


We give great weight to the opinion of Dr. Marble, who based his opinions on concrete, objective findings.  Dr. Marble concluded that the employee simply suffers from degenerative disc disease and spinal stenosis. Dr. Marble observed that the employee’s “broad and smooth” disc bulge is consistent with disc dessication and dehydration, related to degenerative processes, not an acute injury.  Moreover, Dr. Marble found, based on the three foot fall mechanism of injury, that the employee at most would have suffered a temporary aggravation of a preexisting condition.   He found the temporary flare-up would have resolved within two to four weeks.  This is supported by the employee’s near immediate return to work in August, 1995.  Furthermore, Dr. Marble noted the employee tested positive for five of five Waddell signs.  


We give less weight to Dr. Shurig’s opinions and testimony.  Dr. Shurig acknowledged that the employee had magnified symptoms and exhibits psychiatric overlay.  We also note Dr. Shurig did not treat the employee contemporaneous with his 1995 injury.  Although he is not currently treating the employee, Dr. Shurig believes the employee suffers from chronic pain syndrome and would benefit from a pain program.  We acknowledge this may be indicated, but we find any further medical care is not related to the employee’s 1995 temporary aggravation of his preexisting condition or post-1995 injuries.  

Specifically, we find that the August 8, 1995 injury is not a substantial factor causing the employee's present complaints. We do not regard the employee's August 8, 1995 injury as a cause of his present condition or attach responsibility to it.  Therefore based on the record as a whole, the employee has failed to prove his claim by a preponderance of evidence and conclude no additional medical or other benefits are due.  Accordingly, we will deny and dismiss the employee’s request for additional benefits.  


ORDER

The employee suffered a temporary aggravation of a pre-existing condition on August 8, 1995 that has long since resolved, and has suffered subsequent intervening injuries.  The employer is not liable for the employee’s claims for additional benefits.


Dated at Anchorage, Alaska this 20th day of September, 2002.
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APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 
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I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of DANIEL N. DAVIS employee / applicant; v. PRESCOTT EQUIPMENT CO., INC., employer; ALASKA NATIONAL INS. CO., insurer / defendants; Case No. 199515349; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 20th day of September , 2002.
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� As listed in the AMA Guides to the Evaluation of Permanent Impairment, Fourth Edition (AMA Guides).
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