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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	RICKIE D. SNELL, 

                                                   Employee, 

                                                            Respondent,

                                                   v. 

STATE OF ALASKA,

(Self-Insured), 

                                                  Employer,

                                                            Petitioner.
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	          FINAL

          DECISION AND ORDER

        AWCB Case No.  200009239

        AWCB Decision No. 02-0192

         Filed with AWCB Anchorage, Alaska

         on September 20, 2002



On September 3, 2002, in Anchorage, Alaska, the Alaska Workers’ Compensation Board (“Board”) heard the employer’s petition for review of the Reemployment Benefits Administrator (“RBA”) Designee’s referral of the employee’s claim for an eligibility evaluation.  Attorney Talis Colberg represented the employee.  Assistant Attorney General Patricia Shake represented the employer.  We closed the record at the conclusion of the hearing.  


ISSUE

Did the RBA Designee err in referring the employee for an eligibility evaluation?  


SUMMARY OF THE EVIDENCE

The employee, an eligibility technician, was injured on May 4, 2000 while packing boxes and moving offices at work.  The employee complained the bending, twisting and lifting motions of packing stressed his lower back, creating acute pain.  (5/9/00 Report of Occupational Injury or Illness).  On May 15, 2000, the employee saw Physician’s Assistant M.E. Kirkpatrick.  The employee told Mr. Kirkpatrick that he had been involved in moving his office the week before, and that he began feeling pain after he got home the evening of May 4, 2000.  The employee was diagnosed with low and mid back pain with sciatica, left lower extremity.  He was prescribed muscle relaxants and ice packs.  (Mr. Kirkpatrick 5/15/00 Chart Note).  The employee saw Mr. Kirkpatrick for follow-up appointments on May 22, 2000, June 5, 2000, and July 6, 2000.  Mr. Kirkpatrick restricted him from work after each appointment.  The employee eventually scheduled for an appointment with Shawn Johnston, M.D., at Physical Medicine and Rehabilitation. (5/22/00, 6/5/00 and 7/6/00 Chart Notes).  


The employee saw Dr. Johnston on July 17, 2000.  Dr. Johnston noted the employee’s history of back pain and prior low back surgery.   His diagnosis was chronic low back pain, a history of Grade II spondylolisthesis at L5 and S1, and degenerative disc disease at the L4-5 and L5-S1 levels.  Dr. Johnston discussed the possibility of a pain management program with the employee, and prescribed Oxycontin.  (Dr. Johnston 7/17/00 Report). 


The employee continued treating with Mr. Kirkpatrick.  On August 7, 2000, the employee saw Michael James, M.D., at Physical Medicine and Rehabilitation.  Dr. James noted the employee’s history of back problems as well as the office move on May 4, 2000.  It was his opinion the May 4, 2000 office move caused an exacerbation of the employee’s symptoms.  He found the employee to be medically stable, and scheduled electrodiagnostic studies to exclude radiculopathy.  (Dr. James 8/7/00 Report).


The employee continued treating with Mr. Kirkpatrick, complaining in August and September 2000 that his back pain was worsening.  On November 22, 2000, Mr. Kirkpatrick referred the employee to Leon Chandler, M.D. at the AA Pain Clinic.  In his report, Dr. Chandler referenced a work-related injury from December 1999 where the employee slipped on the ice and fell while at work, as well as the May 2000 work-related back injury.  Dr. Chandler specifically noted the employee had had bilateral shoulder, neck and chest pain since the May 2000 injury.  He ruled out a herniated disc in the lumbar region, spinal stenosis, and cervical disc degeneration with facet atrophy, and recommended a Magnetic Resonance Image (“MRI”) and cervical epidural steriod injection.  He noted the employee’s prognosis as guarded. (Dr. Chandler 11/22/00 Report).


An  MRI  of   the  cervical  spine  was  taken  on  November 27, 2000.  The  MRI  showed  spondylitic changes at C3-4 and C4-5 levels with mild central canal stenosis at both levels and left sided  neural  foraminal stenosis  at C3-4  and  C4-5,  with  no focal  disc herniations or protusions.

(11/27/00 MRI).  An MRI of the thoracic spine was taken on December 1, 2000.  It showed a moderately prominent central protrusion of disc material at T6-7 indenting the cord, a small central protrusion of disc material at T3-4, and a small right protrusion at T2-3.  (12/1/00 MRI).  On January 10, 2001, Dr. Chandler referred the employee to John Godersky, M.D.


Dr. Godersky reviewed the employee’s medical history and noted the December 1999 fall on the ice, but not the May 2000 work injury.  Dr. Godersky reviewed the cervical and thoracic spine MRIs, and noted the employee’s multiple pain problems.  He recommended a selective nerve root block at the C4 and C5 levels.  The employee’s thoracic spine films were sent to Curtis Dickman, M.D., at the Barrow Neurological Institute for review.  (Dr. Godersky 1/10/01 Report).

    
Dr. Chandler carried out the nerve blocks on January 10, 2001, which were reported to have provided good relief to the employee.  (Dr. Chandler 1/10-11/01 Chart Notes).  On February 7, 2001, Dr. Godersky wrote to Dr. Chandler regarding the employee.  He noted the employee’s responses to the injections, and recommended an anterior discectomy and fusion at the C4-5 level.  Dr. Godersky also referenced in his letter that Dr. Dickman had called the employee and asked him to travel to Phoenix, Arizona for surgery to remove his thoracic spine herniation.  


At the request of the employer, the employee was evaluated by orthopedic surgeon William Furrer, Jr., M.D., and neurosurgeon John Maxwell, M.D., on October 1, 2001.  Dr. Furrer and Dr. Maxwell noted the employee’s extensive history of back problems as well as his December 1999 fall on the ice and May 2000 work injury.  They found the industrial injuries of December 1999 and May 2000 to be lumbosacral strains which temporarily aggravated the employee’s chronic low back pain.  The doctors did not agree with Dr. Dickman’s recommendation for surgery.  They found the employee’s low back condition was medically stable and determined he needed no additional treatment measures other than a self-directed exercise program.  (Dr. Furrer and Dr. Maxwell 10/1/01 Report).


The employee was re-evaluated by Dr. Godersky on January 16, 2002.  Although the employee had had a previous evaluation for cervical spine disease and had undergone a prior L5-S1 laminectomy and fusion for spondyloisthesis, Dr. Godersky stated the employee’s present problems began only  after his December 1999 and May 2000 injuries at work.  He recommended the employee undergo an anterior discectomy and fusion at C4-5 with cornerstone graft.  (Dr. Godersky 1/16/02 Report)   The employee  underwent  the  recommended  procedure  on  January 18, 2002 and 

was discharged from the hospital the following day.  (Providence Alaska Medical Center 1/19/02 Discharge Summary).


The employee was examined by Dzung Dinh, M.D., in Peoria, Illinois on February 23, 2002 for assessment of his T6-7 disc herniation.  An MRI of the employee’s thoracic spine was taken on February 22, 2002, and compared with the employee’s December 2000 MRI.  Dr. Dinh found the December 2000 MRI showed a sizable disc herniation at T6-7 with cord compression and effacement of the anterior aspect of the spinal cord.  The February 2002 MRI showed the disc fragment had involuted, and there was a tiny residual protrusion without any cord compression or effacement.  Based on the new MRI finding, Dr. Dinh opined there was no indication for surgery.  (Dr. Dinh 2/26/02 Chart Note).


The  employer’s attorney wrote to Dr. Furrer in a letter dated February 19, 2002. On February 27, 2002, Dr. Furrer responded to questions presented in the February 19, 2002 letter.  Dr. Furrer wrote that the employee’s work injuries of December 1999 and May 2000 temporarily aggravated his chronic low back pain.  The temporary aggravation would have lasted approximately 3 to 4 months, at which time he would have been medically stable.  Dr. Furrer noted the employee suffered no permanent impairment from the two injuries, and was able to return to work as an eligibility technician with no restrictions.  (Dr. Furrer 2/27/02 Letter).


The employee initially requested reemployment benefits in a letter dated February 4, 2002.  On February 22, 2002, Workers’ Compensation Technician, Fannie Stoll, sent a letter requesting an explanation why  the request for an eligibility evaluation was filed more than 90 days after the date of injury, and a medical report from the employee’s doctor stating his injury may permanently prevent him from returning to his job at the time of injury.  On June 10, 2002, the employee’s attorney, Talis Colberg, sent a letter again requesting an eligibility evaluation.  Attached to Mr. Colberg’s letter was a letter from Mr. Kirkpatrick to support the employee’s need for an eligibility evaluation.  On June 12, 2002, Ms. Stoll wrote to the  employee and again requested  a medical report from the employee’s doctor stating his injury may permanently prevent him from returning to his job at the time of injury.  She explained that the letter from Mr. Kirkpatrick was not sufficient, as Mr. Kirkpatrick  is not a physician as defined in the Alaska Workers’ Compensation Act.  On July 18, 2002, the employee submitted the same letter from Mr. Kirkpatrick, however this time it was also signed by Robert Myers, M.D.   


In her July 24, 2002 determination, RBA Designee, Mickey Andrew, found compensability was not an issue in the employee’s case and that his file contained a medical report which indicated the employee cannot return to his job at the time of injury.  She also found unusual and extenuating circumstances existed to excuse the employee’s failure to request an evaluation within 90 days, and as a result found him entitled to an eligibility evaluation.  The RBA Designee concluded:  


In reviewing  your file for what occurred in the first ninety days after you gave your employer notice of your injury, I find that there was no indication that rehabilitation might be needed.  The first indication that you might not be able to return to your job was given in a letter dated March 6, 2002, from Robert Myers, M.D.  Ninety days from that date is June 4, 2002.  Your request is dated February 5, 2002. 


Based on the information in your file, I have determined that you have unusual and extenuating circumstances for your late request.  Therefore, I find that you are entitled to an evaluation for reemployment benefits.  


The employer filed a  petition appealing the RBA Designee’s July 24, 2002 determination that the employee was entitled to an eligibility evaluation for reemployment benefits on August 6, 2002.  That same day the employer also requested the RBA Designee reconsider her decision.  The employer argued that compensability of the employee’s low back injury was in dispute.  The employer provided the RBA Designee with copies of controversion notices dated May 24, 2002 and July 3, 2002.  The May 24, 2002 notice controverted treatment of the cervical spine.  The reason given for the controversion was as follows:

Based on the Employer’s Medical Evaluation (“EME”) with Dr. Furrer and Dr. Maxwell, employee’s diagnosis of cervical spondylosis with degerative disc disease is in no way related to the industrial injury of 5/4/00.

    Treatment for the thoracic spine and travel to Illinois was also controverted in the May 24, 2000 notice.  The reason given was as follows:

Dr. Furrer and Dr. Maxwell have indicated that employee only needs a self-directed exercise program.

The July 3, 2002 notice controverted all benefits related to the cervical and thoracic spine.  The reason given for the controversion was as follows:

Employee was examined by Dr. Furrer and Dr. Maxwell for an Employer’s Medical Evaluation on 10/1/01.  It was their opinion that the cervical and thoracic conditions were not related to this industrial injury with the state.

All benefits from 9/14/00 and forward regarding the employee’s lumbar spine condition were also controverted in the July 3, 2002 notice.  The reason given was as follows:

Based on the Employer’s Medical Evaluation with Dr. Furrer and Dr. Maxwell, employee sustained a temporary aggravation of his pre-existing  lumbosacral strain.  It was estimated that the temporary aggravation most likely lasted approximately 3-4 months.  Any additional treatment beyond that time was for treatment of his pre-existing chronic low back pain and his spinal fusion from L4 to the sacrum.

It was also determined that there was no additional PPI due as a result of the aggravation and the employee was physically capable of returning to work as an eligibility technician, with no restrictions or accommodations.

As a result, the employer argued the employee does not meet the criteria for an evaluation to determine his eligibility for reemployment benefits.  


The employee responded to the employer’s request for reconsideration on August 8, 2002.  The employee argued the employer did not dispute that there was a work-related injury, only the duration of  the consequences  from the injury.  Additionally, the employee had provided a letter from his doctor stating the employee needed retraining due to his injuries which supported his request.  Therefore, the employee argued, the RBA Designee’s finding that the employee was entitled to an eligibility evaluation was appropriate.  On August 21, 2002 the RBA denied the employer’s request for reconsideration.


At hearing the employer argued the Board should reverse the RBA Designee’s decision because it was not supported by sufficient evidence, and because the elements of AS 23.30.041(c) and 8 AAC 45.510(b) had not been met.   Specifically, the employer argued that at the time of the RBA Designee’s decision, compensability of the employee’s injury had been controverted, and no physician had predicted the employee’s work injury may permanently preclude him from returning to work.  The employer claimed there was nothing in Dr. Meyer’s March 6, 2002 letter to link the employee’s work injury with the employer to his inability to return to his job at the time of injury.  


The employee argued the employer originally did not challenge compensability of his claim.  He argued his initial injury was not controverted, only continuing benefits for that injury had been controverted.  The employee maintained  what is being disputed is whether he should be compensated any further for his injury, not whether his injury was compensable initially.  Therefore, he claims he meets all the legal criteria for referral for an eligibility evaluation under 8 AAC 45.510(b).  The employee asked that  if we reverse the RBA Designee’s decision that we suspend his 

request for an eligibility evaluation pursuant to 8 AAC 45.510(c)(2)(b) until the controversion of the compensability of his injury has been resolved.  Finally, the employee requested reasonable and necessary attorney’s fees and costs associated with securing an eligibility evaluation.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I. Standard of Review

The employer argues that the RBA Designee erred in concluding that the employee was entitled to an eligibility evaluation because sufficient evidence had not been presented to meet the elements of AS 23.30.041(c) and 8 AAC 45.510(b).   AS 23.30.041(o) states, “… the board shall uphold the decision of the [RBA] unless evidence is submitted supporting an allegation of abuse of discretion  on the part of the [RBA].”  In Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985), the Alaska  Supreme  Court concluded an abuse of discretion includes issuing a decision which is arbitrary, capricious, manifestly unreasonable, or stems from an improper motive.  The Court has also stated that abuse of discretion exists only when the Court is "left with the definite and firm conviction on the whole record that the trial judge has made a mistake."  Brown v. State, 563 P.2d 275, 279 (Alaska 1977).  An agency's failure to properly apply the controlling law may also be considered an abuse of discretion.  Manthey v. Collier, 367 P.2d 884 (Alaska 1962).  The Board has specifically held that misapplication of the law is an abuse of discretion.  Binder v. Fairbanks Historical Preservation Foundation, AWCB Decision No. 91-0392 (December 11, 1991). 


In the Administrative Procedure Act, the legislature has provided another definition to be used by the courts in considering appeals of administrative agency decisions.  It contains terms similar to those reproduced above, but also expressly includes reference to a substantial evidence standard:  



Abuse of discretion is established if the agency has not proceeded in the manner required by law, the order or decision is not supported by the findings, or  the findings  are not supported by the evidence . . . .  If it is claimed that the findings are not supported by the evidence, abuse of discretion is established if the court determines that the findings are not supported by (1) the weight of the evidence; or (2) substantial evidence in the light of the whole record.  

AS 44.62.570.


On appeal to  the Superior Court, our decision reviewing the RBA Designee's determination is subject to reversal under the abuse of discretion standard of AS 44.62.570, incorporating the substantial evidence test.  Concern with meeting that standard on appeal leads us to apply a substantial evidence standard in our review of an RBA determination. 


Applying a substantial evidence standard, a "[reviewer] may not reweigh the evidence or draw its own  inferences from the evidence.  If, in light of the record as a whole, there is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion, then the order . . . must be upheld."  Miller v. ITT Arctic Services, 577 P.2d 1044, 1049 (Alaska 1978) (footnotes omitted).


The task of determining whether an abuse of discretion has taken place is aided by our practice of allowing additional evidence into the record at the review hearing.  The practice is based on the rationale expressed in several Superior Court opinions addressing that issue on appeal.  After allowing the parties to enter their evidence, we review it and the evidence before the RBA Designee to assess whether the RBA Designee's decision was supported by substantial evidence and therefore reasonable.  See Yahara v. Construction & Rigging, Inc., 851 P.2d 69 (Alaska 1993).  If, in light of all the evidence, the Board finds the RBA Designee's decision is not supported by substantial evidence, the Board concludes that the RBA Designee abused his or her discretion and remands the matter for reexamination of the evidence and necessary action.

II.
Entitlement to Eligibility Evaluation

AS 23.30.041(c) provides in pertinent part:  


If an employee suffers a compensable injury that may permanently preclude an employee's return to the employee's occupation at the time of injury, the employee or employer may request an eligibility evaluation for reemployment benefits.  The employee shall request an eligibility evaluation within 90 days after the employee gives the employer notice of injury unless the administrator determines the employee has an unusual and extenuating circumstance that prevents the employee from making a timely request…. 

8 AAC 45.510(b) provides:


The administrator will consider a written request for an eligibility evaluation for reemployment benefits if the compensability of the injury has not been controverted and if the request is submitted together with

(1) an explanation of the unusual and extenuating circumstances, as defined  in  8 AAC 45.520, for  a  request  that  is  made more  than 90

days after  the date the  employee gave  the employer  notice  of  injury; and

                 (2) a physician’s prediction that the injury may permanently preclude the employee from returning to the job at time of injury.


The Board has previously allowed petitions for review under AS 23.30.041(c) regarding referrals for an eligibility evaluation.  See Helveston v. Federal Express Corp., AWCB Decision No. 02-0018 (1/30/02); Avessuk v. Arco Alaska Inc., AWCB Decision No. 89-0215 (August 18, 1989).  Accordingly, we  conclude  we have authority to review determinations made under AS 23.30.041(c).  


AS 23.30.041(c) requires 1) a compensable injury, 2) a possibility that the injury may permanently preclude the employee from returning to his occupation at the time of injury, 3) a request by the employee for an eligibility evaluation within 90 days after the employee gives the employer notice of the injury, and 4) if notice is not given within 90 days, a determination by the RBA that the employee had an unusual and extenuating circumstance that prevented the employee from making a timely request.  8 AAC 45.510 provides additional guidance to the RBA when considering an employee’s written request for an eligibility evaluation.  Pursuant to 8 AAC 45.510(b), the RBA considers a request for an eligibility evaluation only if 1) the compensability of the injury has not been controverted, and 2)  if the request is submitted with an explanation of unusual and extenuating circumstances (if needed), and a physician’s prediction  that  the  injury may permanently preclude the employee from returning the his job at the time of injury.  


The employer argued the RBA Designee abused her discretion because the employer controverted the compensability of the employee’s injury, and because the physician’s prediction submitted by the employee with his request does not specify that the employee’s May 2000 work injury is the injury that may permanently prevent him from returning to his job at the time of injury.  We will address each argument in turn.  


The employer’s May 24, 2002 and July 3, 2002 controversions are based on the October 1, 2001 Employer’s  Medical Evaluation (“EME”) report of Dr. Furrer and Dr. Maxwell.  In their report, Dr. Furrer and Dr. Maxwell found the employee’s May 2000 industrial injury to be a lumbosacral  strain which temporarily aggravated the employee’s chronic low back pain.  They found the lumbosacral strain was work-related, but also that it was not a permanent condition or one which would prevent the employee from returning to work.  In response to a letter from the employer’s attorney dated February 19, 2002, Dr. Furrer  again  stated the employee’s work injury of 

May 2000 temporarily aggravated his chronic low back pain.  Thus, the report relied on by the employer in controverting the employee’s benefits in part supported the employee’s claim that he suffered a compensable work injury.   


A similar situation occurred in Avessuk v. Arco Alaska, Inc., AWCB Decision No. 89-0215 (August 18, 1989).  In Avessuk the employee filed a report of injury claiming he had injured his knee.  As in the present case, the employer in Avessuk began paying temporary total disability (“TTD”) benefits, and acknowledged the employee had had a temporary aggravation of his pre-existing knee condition.  The employer later filed a controversion notice which stated all of the employee’s workers’ compensation benefits may be denied per AS 23.30.02[2] due to a false statement made by the employee regarding his knee problem on his prehire health questionnaire.  The employer  also filed an Answer with the Board in which it alleged the employee’s knee condition did not arise out of or in the course of employment.  Additionally, once the employee requested an eligibility evaluation  the employer wrote to the RBA Designee, directed her attention to it’s controversion notice and Answer, and noted it seriously questioned the employee’s eligibility for an evaluation.  Avessuk at p. 2.  In finding the RBA Designee erred in her decision because compensability was in dispute in the case, the Board relied on the fact the employer controverted alleging AS 23.30.022, and wrote to the RBA Designee on two occasions indicating that it questioned the compensability of the knee injury.   Avessuk at p. 4.


The Board has previously noted that a controversion challenging compensability has to support a defense of work-relatedness.  See, Kinn v. Norcon, Inc., AWCB Decision No. 99-0041 (March 1, 1999).  Although  Avessuk did not specifically state that disputing the compensability of an injury for purposes of AS 23.30.041(c) and 8 AAC 45.510(b) requires the filing of a controversion which alleges the injury is not work-related, we find it was implied.  In Avessuk, the employer claimed they were disputing the compensability of the employee’s injury pursuant to AS 23.30.022.  Basically this meant the employer was challenging whether the employee’s injury occurred with the course and scope of his employment.  The fact that the employer initially believed the employee suffered a temporary aggravation of his knee condition became irrelevant once further investigation disclosed the AS 23.30.022 issue.  Therefore, based on Kinn and Avessuk, we find that in order for an employer  to  have a valid controversion  for  purposes of AS 23.30.041(c) and 8 AAC 45.510(b), the controversion notice must specifically state that the employer is claiming the injury did not occur within the course and scope of the employee’s employment with the employer.


In the present case there is no subsection .022 issue.  The employer accepted compensability of  the employee’s  May 2000 injury to his low back.  Only after the EME report stated the injury was only a temporary aggravation did the employer file a controversion of the employee’s benefits.  As previously stated, the reason for the employer’s May 24, 2002 controversion was that the employee’s spondylosis and degenerative disc disease were unrelated to his May 4, 2000 industrial injury.  Although the employee’s spondylosis and degenerative disc disease may be unrelated to his May 4, 2000 industrial injury, the EME report relied on by the employer also stated the industrial injury in May 2000 was a lumbosacral strain which temporarily aggravated the employee’s chronic low back pain.  In the employer’s July 3, 2002 controversion notice, all benefits related to the employee’s cervical and thoracic spine conditions were controverted on the basis that they were not related to the May 4, 2000 industrial injury.  However, the controversion also addressed the employee’s lumbar spine condition and controverted all benefits relating to it based on the EME report which stated the employee had only sustained a temporary aggravation of his preexisting lumbosacral strain.  Thus, taken together the two controversions disputed the work-relatedness of some of the employee’s back conditions, but not others.  


While the controversions challenged course and scope regarding the cervical and thoracic conditions, they do not appear to challenge course and scope regarding the lumbar spine condition.  Looking at the EME report and the controversion notices together, the RBA Designee could easily have believed that the controversions disputed whether the employee should continue receiving benefits for his back injury, not whether the injury was work-related. The RBA Designee obviously did not consider the employer’s controversion of the employee’s temporary aggravation of his lumbosacral strain to be a controversion of compensability of the injury pursuant  to 8 AAC 45.510(b).
  We  find this decision by the RBA was not a misapplication of the law.  It was not arbitrary, capricious or manifestly unreasonable. Thus, we find the RBA Designee did not abuse her discretion when she declined to rely on the employer’s controversion notices when acting on the employee’s request for an eligibility evaluation.

The employer also argued the physician’s prediction submitted by the employee with his request for an eligibility evaluation does not refer to a specific work injury as the cause of his inability to return to work.  The Board  has  previously held the language of the physician’s prediction  requirement  sets a rather low threshold.  See, Helveston v. Federal Express Corp., AWCB Decision No. 02-0018  (1/30/02).  Additionally, it  is a longstanding principle that doubtful or inconclusive medical evidence is to be resolved in the injured worker’s favor.  Miller v. ITT, 577 P.2d 1044 (Alaska 1978); Beauchamp v. Employer’s Liability Assurance Corp., 477 P.2d 993 (Alaska 1970).


In his March 6, 2002 letter, Dr. Myers opines that it is very unlikely the employee will ever be able to return to the workforce.  As such, we find Dr. Meyer’s prediction that the employee may be unable to return to any type of work sufficient to satisfy the requirements of AS 23.30.041(c) and 8 AAC 45.510(b).  We do note however, that 8 AAC 45.510(b) requires the compensability of the injury not be controverted,  and a physician’s prediction that the injury may permanently preclude the employee from returning to the job at the time of injury.  Thus, even though there was an adequate physician’s prediction for purposes of  8 AAC 45.510(b)(2), that alone would not have been enough for the RBA Designee  to consider the employee’s request for an eligibility evaluation if the compensability of the employee’s injury had been controverted in this case.  Pursuant to 8 AAC 45.510(b) the RBA Designee should only consider the employee’s request for an eligibility evaluation if both requirements of 8 AAC 45.510(b) have been met.  As noted above, the compensability of the employee’s lumbosacral strain injury had not been controverted in this case.  Therefore, we find the RBA Designee did not abuse her  discretion when she relied on the physician’s prediction submitted by the employee in acting on his eligibility evaluation request.


The employer did not dispute the RBA Designee’s decision to excuse the 90-day request requirement.  As  such, we  will not address that issue.  We conclude the RBA Designee did not abuse her discretion in finding the employee entitled to an eligibility evaluation, and therefore deny and dismiss the employer’s petition for review.


This is simply the initial stage in the reemployment process.  Whether the employee will actually be found eligible for reemployment benefits remains to be seen.  There is simply a lower threshold to begin the reemployment process with an eligibility evaluation, than to actually be found eligible for reemployment  benefits.  See, Vitek v. Inlet Fisheries, Inc., AWCB Decision No. 99-0010 (January 15, 1999).

III.
Attorney’s Fees

The employee seeks an award of attorney’s fees associated with his successful claim for an eligibility evaluation.   AS 23.30.145 provides in pertinent part:

(a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less then 25 percent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 percent of all sums in excess of  $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct  that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation  controverted and awarded….  In determining the amount of fees the board shall take into consideration the nature, length, and complexity of the services performed, transportation  charges, and the benefits resulting from the services to the compensation beneficiaries.  

(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical  and related  benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an  award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.


We find the employer controverted and otherwise resisted paying the employee benefits, by appealing the RBA Designee’s determination.  We  therefore  conclude we may award attorney’s fees under subsection .145(b).


Subsection .145(b) requires that attorney’s fees awarded be reasonable.  8 AAC 45.180(d) requires that a fee awarded under subsection .145(b) be reasonably commensurate with the work performed.  It also requires that we consider the nature, length and complexity of the services performed, as well as the amount of benefits involved.


Turning to the present case, we find the employee prevailed on his claim for an eligibility evaluation.  We are also required to consider the benefits to the employee.  Although the employee has not yet been found eligible for reemployment benefits, the Board has previously found reemployment benefits to be significant.  See, Lipman v. Anchorage School District, AWCB Decision No. 00-0048  (March 10, 2000).  We find the potential to receive these benefits important to the employee.


We find practice in the Workers’ Compensation forum to be contingent upon prevailing on issues presented to the Board.  We find the employee’s counsel has practiced in the specialized area of workers’ compensation  law for many years.  The employee’s counsel submitted an affidavit of the time he spent on the employee’s claim.  The affidavit reflects a total of  6.6 hours.  In addition, the employee’s counsel requested an additional 4.0 hours be added to his fee affidavit at the conclusion of the hearing.  The employer did not object to the hours billed or the employee’s counsel’s billing rate of $200.00 per hour.  In light of Mr. Colberg’s experience, the contingent nature of workers’ compensation  practice, and the lack of objection from the employer regarding Mr. Colberg’s fees, we find $200.00 per hour to be a reasonable hourly rate in this case.  We also find the number of hours  submitted  by the employee’s counsel to be reasonable and necessary.  Thus we will award a total of $2,120.00 in attorney’s fees (10.6 x $200.00).


ORDER
1. The RBA Designee did not abuse her discretion in finding the employee entitled to an eligibility evaluation.

2. The employer shall pay a total of $2,120.00 for attorney’s fees.



Dated at Anchorage, Alaska this 20th day of September, 2002.






ALASKA WORKERS' COMPENSATION BOARD
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Suzanne Sumner,
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Philip Ulmer, Member







____________________________                                  






John Abshire, Member


If compensation is payable under the terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Superior Court.


If compensation is awarded, but  not  paid within 30 days of this decision, the person to whom compensation is payable may, within one year after the default of payment, request from the Board a supplementary order declaring the amount of the default.

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of RICKIE D. SNELL employee / respondant; v. STATE OF ALASKA (Self-Insured), employer / petitioner; Case No. 200009239; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 20th day of September, 2002.

                             

   _________________________________

      




   


Marie Jankowski, Clerk

�








� We find this interpretation of the regulation prevents a non-statutory burden, otherwise placed on the RBA, to review and interpret the meaning of various medical reports, pleadings and documents submitted by the parties regarding eligibility requests. 





� We would agree.  If a controversion based on an EME report stating an injury were only a temporary aggravation were sufficient to prevent an employee from requesting an eligibility evaluation, the reemployment process could come to a standstill in many cases.  We do not believe this was the intent of the legislature in drafting the reemployment statute or the Board in drafting the reemployment regulations.
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