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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                 Juneau, Alaska 99802-5512

	DAVE F. NEEL, 

                                                    Deceased 

                                                            Employee, 

                                                  and 

NANCY NEEL, 

                                                      Widow,

                                                            Applicant

                                                   v. 

FLIGHT ALASKA, INC ,

                                                  Employer,

                                                   and 

LIBERTY MUTUAL INSURANCE CO,

                                                  Insurer,

                                                            Defendants.
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	         FINAL DECISION AND ORDER

        AWCB Case No.  200202639
        AWCB Decision No. 02-0194 

         Filed with AWCB Anchorage, Alaska

         on September 26, 2002


We heard the employee’s claim for a compensation rate adjustment on August 21, 2002, at Anchorage, Alaska.  Attorney Michael Jensen represents claimant Nancy Neel, the wife and beneficiary of David F. Neel, the deceased employee ("employee").  Attorney Constance Livsey represents the employer and insurer ("employer"). We left the record open until August 27, 2002, to receive additional information from the parties. We closed the record the next time we met, August 28, 2002. 


ISSUES
1. Is the employee entitled to a compensation rate adjustment under AS 23.30.220?

2. Is the employee entitled to a penalty under AS 23.30.155(e)?

3. Is the employee entitled to interest under 8 AAC 45.142?

4. Is the employee entitled to a reasonable attorney fee and legal costs under AS 23.30.145(b)?

SUMMARY OF THE EVIDENCE


On February 4, 2002, the employee, a 52 year old male, died in a plane accident while working as a pilot for the employer.  His wife and claimant, Nancy Neel, and their two children survive him.  The children are not dependents for purposes of calculating the compensation rate.  The employee presented two witnesses, Mrs. Neel and Patrick J. McCollum.  The employer presented the testimony of Monica J. Carroll its Human Resource Administrator.  There are very few factual disputes between the parties.  Those disputes have to do with how the relevant statute should be applied.


The undisputed facts are as follows.  In the 52 weeks preceding the employee’s death he received income from three sources: Arctic Wilderness Lodge (“AWL”), a hunting lodge he had owned and operated with his wife since the early 1980’s; Arctic Petroleum Contractors (“APC”), where the employee had worked as a warehouseman from 1997 through June 24, 2001; and the employer.  


AWL is a seasonal hunting lodge jointly owned and operated by the employee and his wife.  AWL had no employees, no payroll and did not issue paychecks. The lodge would be open for guests from August up through mid-September. As testified to by Mrs. Neel, and Mr. McCollum, an AWL guide, AWL guides were paid as independent contractors.  They also testified that the employee would pilot the guests and contract with assistant guides for the field.   In addition to guiding, the lodge also received income from the State of Alaska (“SOA”) for air charters.  Mrs. Neel testified that the SOA income was treated as an AWL client deposit and would be accounted for as income to the lodge. The employee’s 2001 Federal Tax Return treats the income from AWL as business income or loss, not wages.  


The employee started working at APC in 1997, and stopped working for APC the end of June, 2001, two months after taking the position with the employer. While at APC, the employee worked two weeks on and two weeks off as a warehouseman in Prudhoe Bay. He was paid hourly by APC. From January 1, 2001 until June 27, 2001, the employee received $22,684.20 as earnings from APC.


The employee started working for the employer mid-April 2001.  The employee’s 2001 earnings from the employer totaled 14,492.00.
  The employee received hourly wages from the employer.  He received $40.00 per hour for flight time and $20.00 per hour for administrative duties.  Mrs. Neel testified that the employee left APC because he loved to fly and thought working for the employer would “work out”.  Mrs. Neel also testified that the employee was guaranteed 20 hours at the flight wage ($800.00) every two weeks regardless of whether he flew and that anything over 20 hours would be at the appropriate hourly rate.  The employee also received non-taxable per diem from the employer.  Mrs. Neel testified that the employee had been thinking about returning to APC because he was not making the money that he needed, and he knew APC would take him back.  Mrs. Neel testified that the employee had spoken with at least one person at APC about returning. She testified that it was the employee’s practice to work more than one job at a time.  


The employer’s witness, Ms. Carroll, testified that the employee was hired as a part time employee and he had no guarantee of a minimum flight wage.  She testified that for the first 5 months the employee would have been paid for actual time flown.  The employee became full time on September 9, 2001.  As testified to by Ms. Carroll, after September 9, 2001, the employee was guaranteed a base pay of 40 hours per month at flight wages ($40.00 per hour) and insurance.  Upon becoming a full time employee, other than the minimum guaranteed flight wage and insurance, there was no difference in benefits.  Ms. Carroll testified all pilots become full time after the first 90 days.  


Ms. Carroll further testified that she had no direct contact with the employee.  Nor was she involved with any of the discussions with the employee when he was hired.  There is no written record of the hire.  The employee’s contact with the administrative office was through the employer's chief pilot.  Ms. Carroll testified that the employee would turn his time sheets into the chief pilot who would then turn them in to the administrative offices.  Additionally, it would be the chief pilot who would inform the office of any absences.  She also testified that if no time sheet was turned in, once the employee became full time, he would be paid the guaranteed minimum of $800.00 every two weeks.  Finally, Ms. Carroll testified that she had no notice of termination for the employee, nor was she aware that he was unhappy.
On cross-examination, Ms. Carroll testified that she may not know if the employee was unhappy with the way things had turned out.


It is undisputed that the employer timely commenced paying bi-weekly death benefits to Mrs. Neel.  When calculating the benefit, the employer only included earnings from the employer and based the rate on the most favorable 13-week period, but divided this amount by 14.
  This resulted in a gross weekly earnings calculation of $588.29, which resulted in a weekly compensation rate of $392.12. After the 2002 rate tables were released the employer increased the rate to 401.82.
  However, the employer continued to calculate the gross weekly earnings dividing by 14 rather than 13.
 In late April 2002, Mrs. Neel notified the employer that the employee had been underpaid.
  As testified to by Ms. Carroll, the employer agreed that the employee had been underpaid by $2,894.00.  Ms. Carroll explained that if she had not received a time sheet from the chief pilot, she would pay the employee the minimum $800.00 for that period. 


At the close of the hearing, the Board requested the employer provide a week-by-week breakdown of the employee’s earnings.  The employer did so, noting that the employer needed to “translate” the employers bi-weekly records to weekly.
  The employer’s calculations incorporate the adjustments for underpayment.  The employee has not objected to the employer’s figures.

Position of Employee


The employee argues that a compensation rate adjustment is due for several reasons.  First, the employer has not corrected its compensation report to reflect the $2,894.00 underpayment of wages.  Nor has the employer corrected its calculation to divide by the best consecutive 13 weeks by 13 rather than 14.  The employee further argues that not only did the employer divide by 14 rather than 13, but the best 13 consecutive weeks, based solely on earnings from the employer are from September 13, 2001, to December 15, 2001. As adjusted for the underpayment, the employee earned $8,311.29 during these 13 weeks, which equals a gross weekly earning calculation of $639.33 per week.  This results in a weekly compensation rate of $434.00.  The employee seeks penalties and interests for this underpayment.


Finally, the employee argues that the employer incorrectly applied AS 23.30.220(a)(4)(A) when it ignored income to the employee from other sources earned in the 52 weeks preceding death.  The employee presents two alternative calculations under AS 23.30.220(a)(4)(A).  Either calculation will result in the claimant receiving the statutory maximum compensation rate.  


Under one calculation, the employee asks the Board to consider income from AWL, APC, and the employer as reported on the employee’s 2001 tax return and divide the total by 52.  As calculated by the employee this would result in a $1,154.70 average weekly wage.


Under the second calculation the employee asks the Board to calculate the compensation rate in accordance with AS 23.30.220(a)(4)(A).  The employee argues the Board should calculate the consecutive 13-week period most favorable to the employee in the 52 weeks prior to death by considering earnings from both APC and the employer.  When earnings from both sources are considered, the 13-week period most favorable to the employee is from April 21, 2001 to July 14, 2001.  During these weeks, the employee received earnings from APC in the amount of $10,155.50 and $6,548.00 from the employer.  This results in a gross weekly rate of $1,284.88.
 
 

Position of Employer
The employer disputes the employee’s claim for an adjustment for several reasons.  First, the employer argues it correctly calculated the employee’s wages at the time of injury and for the foreseeable future because at the time of injury the employee had earnings from only one source, the employer.  It argued AS 23.30.220 does not incorporate earnings from former employment, except in limited circumstances that are not present here.  


The employer argues that to include income earned from prior employers under AS 23.30.220(a)(4)(A) would render AS 23.30.220(a)(6) and AS 23.30.220(a)(7) superfluous. The employer argues that AS 23.30.220(a)(6) specifically includes income from all occupations during the year proceeding the date of injury because of the inherently sporadic nature of seasonal or temporary employment.  Regarding AS 23.30.220(a)(7), the employer directs the Board’s attention to the statutory language specifically addressing concurrent employment and directing the employer to consider the employee’s earnings from both employers.  The employer concludes that the Board should not read AS 23.30.220(a)(4)(A) to include income from employers other than the employer at the time of injury because AS 23.30.220(a)(6) and AS 23.30.220(a)(7) address income from multiple employers and AS 23.30.220(a)(4)(A) is silent on the matter. 


The employer also argues that the earnings from AWL should not be included when calculating the employee’s spendable weekly wage because AWL income is business profits and not wages for purposes of compensation.  Cole v. Custom Builders, AWCB Decision No. 01-0172 (September 6, 2001).

Finally, the employer argues that earnings from APC should not be considered under AS 23.30.220(a)(4)(A) because it will lead to an irrational result.  The employer argues that no credible evidence exists to show that the employee’s earnings from APC were likely to be repeated in the future.  At APC, the employee worked as a warehouseman.  He had quit APC to become a pilot. These jobs are not related. The purpose of Workers’ Compensation is to show fairness to both the employee and the employer when setting a compensation rate.  If the Board includes earnings from APC, the employer argues, it will result in an inflated compensation rate that does not reflect wages at the time of injury or lost earnings.  This result, the employer concludes, is unfair and contrary to Gilmore v. Alaska Workers’ Compensation Board, 882 P.2d 922 (Alaska 1994); Peck v. Alaska Aeronautical, 744 P.2d 663 (Alaska 1987); Deuser v. State,  697 P.2d 647 (Alaska 1985); and State, Dep’t of Transp. V. Gronroos, 697 P.2d 1047 (Alaska 1985). 


FINDINGS OF FACT AND CONCLUSIONS OF LAW

The Alaska Workers' Compensation Act, AS 23.30.005-.395, "provides for a comprehensive system of compensation for injuries to employees." Sokolowski v. Best Western Golden Lion Hotel, 813 P.2d 286, 289 (Alaska 1991). Its purpose is “to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of AS 23.30. 
   

An employee with a compensable injury receives compensation based upon their spendable weekly wage as determined under AS 23.30.220.
 In 1995, the Alaska State Legislature rewrote AS 23.30.220 adopting an extensive paradigm for calculating an injured employee’s spendable weekly wage in a variety of different employment situations.
  The Board finds the parties do not dispute that the employee is entitled to death benefit compensation under AS 23.30.220(a)(4)(A).
  Rather, the crux of the dispute centers on whether gross earnings from prior employers for whom the employee did not work for at the time of his death should be included for purposes of calculating an hourly employee’s spendable weekly wage.  Because the employer argues for the application of Gilmore and its predecessors, it is necessary to for the Board to address the history of the statute we will apply here.

A.  History of AS 23.30.220.
1.  Pre Gilmore.

Until 1988, the Board was required to determine whether the gross weekly earnings that resulted from the use of the mechanical formula would fairly reflect the future earnings lost by the injured employee. The version of AS 23.30.220(a)(2) in effect until 1988 provided:

If the board determines that the gross weekly earnings at the time of the injury cannot be fairly calculated under (1) of this subsection, the board may determine the employee’s gross weekly earnings for calculating compensation by considering the nature of the employee’s work and work history.

The “fairness” component of the pre 1988 statute resulted in significant litigation.
  

2.  Gilmore.
In 1988, the legislature amended AS 23.30.220 to remove the “fairness” component thereby limiting the Board’s discretion to consider an alternative spendable weekly wage calculation unless the employee did not fit within the mechanical formula.
 The former statute based compensation rates exclusively on the average wage earned during a period of over a two-year period without providing an alternate approach if the result was unfair.
 This former version of AS 23.30.220 remained in effect until the legislature adopted, in response to the Court’s decision in Gilmore, supra, the present version of AS 23.30.220 in 1995.
 

In Gilmore, the Court declared the 1988 version of AS 23.30.220 did not bear a fair and substantial relationship to the stated purposes of the Act and, therefore, was unconstitutional as applied.
 The Court reasoned that a mechanical application of the formula would result in substantially different compensation rates for similarly situated claimants, therefore former AS 23.30.220 had the potential to be unfair, in violation of the stated purpose of the act.
  
[A] primary purpose of our worker’s compensation laws is to predict accurately what wages would have been but for a worker’s injury.  In Johnson v. RCA-OMS, Inc., we explained that under past versions of the statute at issue here, the ‘entire objective of wage calculation is to arrive at a fair approximation of claimant’s probable future capacity.’  We reiterated this theme in Gilmore with regard to the 1988 version of the statue involved in this case when we quoted Johnson with approval.

After Gilmore the Court’s inquiry was whether past employment history is an “accurate predictor” of future wage loss due to the injury.


3. Dougan.
In 1995, in response to the Court’s decision in Gilmore, the legislature rewrote AS 23.30.220
 rendering Gilmore and its “accurate predictor” analysis superfluous.
 

The holding in Gilmore is largely based on the fact that wage determinations under the prior version of the statue based on compensation rates exclusively on the average wage earned during a period of over a year without providing an alternate approach if the result was unfair.  The amended version of AS 23.30.220 corrects that problem by providing a variety of formulas for differing employment situations. . . . The application of the test outlined by this court to deal with an unfair application of the statue is superfluous due to these amendments . . .  and hold that the Gilmore test is no longer necessary when the board’s initial determination of compensation is based on the amended version of AS 23.20.220 [sic].
  

The Court has ruled that when an employee’s spendable weekly wage is calculated in accordance with the present version of AS 23.30.220 there is a presumption that the spendable weekly wage is an accurate predictor of the employee’s losses due to injury. 
 Thus we find AS 23.30.220 creates a statutory presumption that wages calculated in accordance with the statue are an accurate predictor of an employee’s losses due to injury.
 Moreover, under direction of the Court, we find we do not depart from AS 23.30.220(a)(4)(A) absent “substantial evidence supporting the conclusion that past wage levels will lead to an irrational workers’ compensation award.”
  

B. Application of AS 23.30.220(a)(4)(A).

 We find that at the time of injury, the employee’s earnings were calculated by the hour.  Accordingly, we conclude the employee’s spendable weekly wage is calculated under AS 23.30.220(a)(4)(A).  Having concluded AS 23.30.220(a)(4)(A) is the appropriate section for calculating the employee’s spendable weekly wage; the employee’s earnings must be determined according to the statutory formula absent substantial evidence that the calculation will lead to an irrational result. The employer argues that the Board should disregard the statutory presumption and apply a “fair approximation” analysis.  We reject the employer’s argument, and apply the statutory presumption.

AS 23.30.220 provides in pertinent part

Determination of spendable weekly wage. (a) Computation of compensation under this chapter shall be on the basis of an employee’s spendable weekly wage at the time of injury.  An employee’s spendable weekly wage is the employee’s gross weekly earnings minus payroll tax deductions.  An employee’s gross weekly earnings shall be calculated as follows:

. . .

(4) if at the time of injury the

(A) employee’s earnings are calculated by the day, hour, or by the output of the employee, the employee’s gross weekly earnings are the employee’s earnings most favorable to the employee computed by dividing by 13 the employee’s earnings, including overtime or premium pay, earned during any period of 13 consecutive calendar weeks within the 52 weeks immediately preceding the injury; 

The employer argues that when calculating the employee’s spendable weekly wage we must calculate earnings earned only in the employ of the employer and disregard earnings from other employers during the 52 weeks prior to the time of injury.  We find the employer’s argument unpersuasive and contrary to Dougan and its progeny.

In the instant case we are asked to determine how, not when, earnings will be calculated under AS 23.30.220.  Were we to adopt the employer’s position, the Board would be forced to disregard not only this statute’s purpose and the legislature’s intent, but also the plain language of AS 23.30.220.  Accordingly, we will apply AS 23.30.220 so as to “give effect to the intent of the legislature, with due regard for the meaning that the statutory language conveys to others.” 
  


On its face, AS 23.30.220(a) requires an employee to be compensated on the basis of his or her spendable weekly wage at the time of injury.  As resolved by our decision in Booth v. Exxon Mobil Corporation,
 the rate table in effect at the time of injury sets the compensation rate.  The gross weekly earnings for an hourly employee are calculated based upon the best 13-week earning period in the 52 weeks immediately preceding the date of injury.  To limit earnings to only those earned from the employer at the time of injury would be inconsistent with the statutory requirement to “look back” over the preceding 52 weeks.  Uner AS 23.30.220(a)(4)(A), only by looking back can we compensate the employee for future losses resulting from the injury.  To adopt the employer’s rationale and limit the earnings included in this calculation to only those earnings at the time of injury would not ensure a fair approximation of a claimant’s probable future earning capacity during the period in which compensation benefits are to be paid.  Moreover it would be contrary to the plan language of the statute that “the employee’s gross weekly earnings are the employee’s earnings most favorable to the employee.”  AS 23.30.220(a)(4)(A) (emphasis added). Accordingly, we conclude that to accurately predict what wages would have been but for a worker’s injury, it is appropriate to include all documented earnings as prescribed by statute.

We find the legislature’s decision not to adopt the language of the Model Act supports our conclusion.
  The Model Act provides:

Section 19. Determination of Average Weekly Wage.  Except as otherwise provided in this act, the average weekly wage of the injured employee at the time of injury shall be taken as the basis upon which to compute the compensation and shall be determined as follows:


. . . 

(d)       (1) If at the time of injury the wages are fixed by the day, hour, or by the output of the employee, the average weekly wage shall be the wage most favorable to the employee, computed by dividing by thirteen the wages (not including overtime or premium pay) of said employee earned in the employ of the employer in the first, second, third, or fourth period of thirteen consecutive calendar weeks in the fifty-two weeks immediately preceding the injury; . . . . 

(emphasis added).  The Model Act unequivocally requires the adjudicator limit its inquiry to the wages earned by the employee while in the employ of the employer.  The version of AS 23.30.220(a)(4)(A) adopted by the legislature contains no such restrictive language.   The Model Act also excludes from the calculation an employee’s earnings attributable to  overtime or premium pay.  In 2000, the legislature amended AS 23.30.220(a)(4)(A) to specifically include an employee’s earnings attributable to overtime or premium pay.  


Another difference between the Model Act and the version enacted by the legislature is that the Model Act applies this subsection to "wages"
 earned by the employee. The Alaska State Legislature replaced the term "wages" with "earnings,"
 just as it did in several other instances in AS 23.30.220.  


We interpret these departures from the Model Act to reflect the legislature's intent to apply this subsection (and its companion subsections) as broadly as is practical.  Accordingly, we will give meaning to the statutory language in this context.
 

Under the facts of this case, the employer argues, including earnings from other employers will result in a compensation rate that is unfair to the employer.  The employer’s argument fails.  The employer’s criticism could be directed toward this subsection even when applied in the most conventional of situations.
 We take judicial notice that earnings calculated by the day, hour, or by the output of the employee will vary from pay period to pay period and are likely to include overtime or premium pay.  Unlike the Model Act, which requires the employee’s most favorable thirteen weeks be based on static quarterly periods, AS 23.30.220(a)(4)(A) requires the employee’s most favorable thirteen weeks be calculated on a dynamic, rolling calculation.  Inherent in a rolling thirteen week calculation is that an employee is entitled to a statutory presumption that his or her spendable weekly wage based upon the employee’s highest thirteen week earning period in the 52 weeks preceding the date of injury will result in an accurate predictor of the employee’s probable future losses.  Looking back, the employee had earnings from three sources: the employer, APC, and AWL.

1.  Earnings from Arctic Wilderness Lodge.


We find the employee did not receive earnings from AWL. We find AWL was a guiding business owned and operated by the employee and his wife.  We find the employee did not treat or consider the income from AWL to be gross earnings as defined by AS 23.30.395(15). When questioned, Mrs. Neel testified that AWL had no employees, had no payroll, and that the employee did not take regular draws from AWL.  Mr. McCollum testified that as a guide he was paid by AWL as an independent contractor.  In addition to guiding, the lodge also received income from the State of Alaska (“SOA”).  Mrs. Neel, the employee’s wife, testified that the SOA income was treated as an AWL client deposit and would be accounted for as income to the lodge. However, we find the record does not reflect income to the employee or AWL from the SOA. Mrs. Neel also testified that income received from AWL was put back into the business.  We find that the employee reported the income on his taxes as business income.  We find the income from AWL was treated as and considered to be profits from a business by the employee.  Based on these findings, the Board concludes the employer is correct that the business income from AWL should not be included in a spendable weekly wage determination.  Cole v. Custom Builders, AWCB Decision No. 01-0172 (September 6, 2001).


2.  Earnings from Flight Alaska, Inc. and Alaska Petroleum Contractors.

We find there is no dispute that during the 52 weeks prior to the date of injury, the employee received earnings from two different sources.  From February 4, 2001 to July 28, 2001, we find the employee worked for and received earnings from APC.  From mid-April 2001, to February 4, 2002, we find the employee worked for and received earnings from the employer.   We find that after the date of injury, the employer made several adjustments to the employee’s earnings. For purposes of calculating the appropriate spendable weekly wage, we find to achieve an accurate reflection the employee’s earnings during the 52 weeks prior to death, it is appropriate to credit these adjustments to the week earned and not when paid.  

We find the employer’s initial calculation under AS 23.30.220(a)(4)(A) to be in error.  The employer divided what it had calculated to be the employee’s most favorable 13 weeks not by 13 as required by statute but by 14.  We find the employer went so far as to modify our form by covering 13 and hand writing in 14.  The employer offered no evidence in its defense.  Had the employer calculated the gross weekly earnings dividing by the statutory 13 weeks, we find the employee would have had gross weekly earnings in the amount of $633.54.  


We find that prior to the employer filing the Compensation Report dated May 9, 2002, to reflect the rate under the 2002 rate tables, the employer was notified by Mrs. Neel that it had underpaid the employee and an adjustment was due.
  We find the employer does not dispute the employee was owed an adjustment.
 Regardless, the employer did not recalculate the rate to include the adjustment or to correct gross weekly earnings dividing by 13 rather than 14.
 


We find that had the employer correctly calculated the employee’s earnings and gross weekly earnings, then, even under the employer’s theory that only earnings from the employer at the time of injury are included in the calculation, the employee would have been entitled to a compensation rate of $434.00.  Accordingly, the Board concludes the employee is entitled to a compensation rate adjustment under AS 23.30.220(a)(4).

The Board further finds the employee’s most favorable thirteen week earning period occurs between April 15, 2001 and July 14, 2001.  During this thirteen-week period we find the employee received earnings in the amount of $6,548.00 from the employer and earnings in the amount of $10,274.25 for total earnings of $16,822.25 or a spendable weekly wage of $1,294.02. Because we have calculated the employee’s earnings according to the statutory formula, it is presumed to be a fair approximation of the employee’s probable future earning capacity absent substantial evidence that the calculation leads to an irrational result.

The Board recognizes this a case of first impression.  Because the employer argues we should not apply the statute, the employer carries the burden of producing substantial evidence that past wage levels will lead to an irrational result.
 The employer “carries a heavy burden.”
 Merely presenting an alternative calculation does not, in itself, rebut the presumption.
 Substantial evidence is such relevant evidence as a reasonable mind would accept in light of all the evidence to support a conclusion.

The employer argues that it has calculated the employee’s compensation rate based upon documented and proven earnings at the time of his death and that this “is the best and only reliable measure of his probable future earnings”.  Were the Board to rely on past earnings from a different employer for whom the employee no longer worked at the time of his death, the employer argues, we would be “enhancing” the employee’s compensation and relying upon artificially inflated wages from “a brief, prior period of overlapping employment.”  We find the employer’s argument unpersuasive.


Examining the evidence presented by the employer in isolation, we find the employer has presented only minimal evidence to overcome the statutory presumption. We find the employer has not presented such relevant evidence as a reasonable mind would accept in light of all the evidence to support a conclusion.  Ms. Carroll was the only witness called by the employer.  Based on her testimony we find she had no direct contact with the employee.  We find Ms. Carroll had no information regarding the employee’s expectations at the time of hire nor is there a written record of the employee’s hire.  We find Ms. Carroll had no knowledge of whether or not the employee was satisfied with his earnings from the employer.  We find the employer’s evidence to be inconsistent and conflicting. Ms. Carroll, on behalf of the employer, testified that the employee would not receive the guaranteed minimum of 40 flight hours per pay period until he became a full time employee in September 2001.  Nevertheless, she also testified that in the months prior to September, as reflected on the employee’s paystubs, the employee received the guaranteed minimum. Accordingly, we give Ms. Carroll’s testimony less weight.


 We find the employee was considering returning to APC because he was not making the money he expected and he knew APC would take him back.
   Based upon our review of the employee’s time sheets and flight log, we find the employee could have returned to his APC schedule of two weeks on and two weeks off and continued as a pilot with the employer.  Based on these findings, we conclude the employer has not presented substantial evidence that application of the statutory formula will lead to an irrational result.  

Moreover, we find including wages from all employers in the 52 weeks prior to the date of death to calculate the 13 weeks most favorable to the employee will best meet the statute’s purpose which  “is to arrive at a fair approximation of claimant’s probable future capacity.”
 We further find that such a calculation will not lead to an irrational result. Rather, we conclude that only by including earnings from all sources of employment in the 52 weeks prior to death can we fairly approximate the employee’s probable future earning capacity under the facts of this case.

We are constrained to give effect to the legislative intent, and decline to find the legislature had an unreasonable intent in this statutory provision.
  We cannot find the employer has provided substantial evidence that this statutory formula, as we apply it, does not arrive at a fair approximation of the employee's probable future earning loss due to death. 

Upon weighing the credibility of the witnesses and consideration of the documentary evidence, we conclude the employee is entitled to a compensation rate adjustment based upon a gross weekly earning calculation of $1,294.02.

C.  Penalties


AS 23.30.155 provides, in part:

(b) The first installment of compensation becomes due on the 14th day after the employer has knowledge of the injury or death.  On this date all compensation then due shall be paid.  Subsequent compensation shall be paid in installment, every 14 days. . .

(d)  . . . If the employer controverts the right to compensation after payments have begun, the employer shall file with the board and send to the employee a notice of controversion within seven days after an installment of compensation payable without an award is due. . . .  

(e)  If any installment of compensation payable without an award is not paid within seven days after it becomes due, as provided in (b) of this section, there shall be added to the unpaid installment an amount equal to 25 percent of it.  This additional amount shall be paid at the same time as, and in addition to, the installment, unless notice is filed under (d) of this section or unless the nonpayment is excused by the board after a showing by the employer that owing to conditions over which the employer had no control the installment could not be paid within the period prescribed for the payment.


Under AS 23.30.155(b) compensation payments are due in full, by operation of statute, every 14 days.  AS 23.30.155(e) provides that benefits due by operation of subsection (b) must be paid within seven days to avoid a penalty.  

We find penalties under AS 23.30.155(e) are applicable to the employer’s incorrect calculation of benefits attributable to underpayment and dividing by 14 rather than the statutorily mandated 13.  

As noted previously, this is a case of first impression regarding our application of AS 23.30.220(a)(4)(A) in the context of a full time hourly employee working for multiple employers.  Because this is a case of fist impression, we find this compensation was not paid for reasons beyond the employer's control.  Accordingly, we excuse any possible penalty under AS 23.30.155(e).  See also Fahlsing v. Arctic North Services, Inc., AWCB Decision No. 94‑0072 (March 29, 1994).  


D.  Interest.



Our regulation at 8 AAC 45.142 requires the payment of interest at a statutory rate, as provided at AS 9.30.070(a), from the date at which each installment of compensation is due.
 The employee is entitled to interest from the employer on all outstanding benefits from the dates on which the compensation payments were due. 


E.  Late Filed Hearing Briefs.
The parties were required to file their hearing briefs in accordance with 8 AAC 45.114.
  Both parties filed their hearing briefs late. The parties had stipulated amongst themselves and did not notify the Board they would be filing unopposed requests to accept late filed hearing briefs.  The Board encourages the filing of hearing briefs.  In this case no prejudice inured to either party or the Board by the late filing.  Accordingly, the Board will waive the procedural requirement and accept as timely filed the parties hearing briefs. 8 AAC 45.195. 

E.   Attorney’s Fees and Costs.


Fees are awarded when the employee prevails.
 Here, the employee is entitled to a compensation rate adjustment.  We find the employer actively resisted paying the employee benefits. The employee seeks an award of attorney fees and costs under AS 23.30.145. According to the affidavits of attorney fees and costs, Mr. Jensen billed $2,175.00, at $250 per hour and $6,439.50 at $265.00 per hour, and his paralegal billed $540.00 at $100 per hour and $955.50
 at $105.00 per hour.  Mr. Jensen claims costs of $187.88.  We take notice that Mr. Jensen has not identified his paralegal.  We find based upon the record, we are unable to identify the paralegal and assess his/her expertise and experience.  We also find that Mr. Jensen has included costs which are not permitted or which are unjustified under our regulation at 8 AAC 45.180.  We have considered the nature, length and complexity, and the  benefits awarded in this case, as well as the contingent nature of workers' compensation cases. We conclude that an award of attorney fees in the amount of $6,000.00 and costs (including paraglegal cost) in the amount of $1,014.88 is appropriate in this case. AS 12.30.145, 8 AAC 45.180. The employer shall pay the employee a total attorney fee and cost award of $7,014.88.

ORDER

1. The employer shall recalculate and adjust the employee’s compensation rate under AS 23.30.200(a)(4)(A), in accord with the terms of this decision and order. We retain jurisdiction to resolve any disputes which may arise over this issue.

2. The employee's claim for a 25 percent penalty under AS 23.30.155(e) is granted as to the incorrectly calculated payments which occurred when the employer divided by 14 weeks and did not adjust for the underpayment

3. The employee's claim for a 25 percent penalty under AS 23.30.155(e) as applied to the compensation rate adjustment based upon the employer’s failure to include earnings from APC is denied and dismissed. 

4. The employer shall pay the employee interest on all late-paid benefits under 8 AAC 45.142.
 

5. The employer shall pay the employee reasonable attorney fees and paralegal costs in the amount of $7.014.88 under AS 23.30.145(b).  


Dated at Anchorage, Alaska this 26th day of September, 2002.





ALASKA WORKERS' COMPENSATION BOARD







____________________________                                






REBECCA PAULI,






            Designated Chairperson







____________________________                                






Andrew J. Piekarski, Member







____________________________                                  






Marc D. Stemp, Member


If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Superior Court. 


If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.

APPEAL PROCEDURES


This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION


A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of DAVE F. NEEL  deceased employee; NANCY NEEL employee’s widow/applicant; v. FLIGHT ALASKA, INC., employer; LIBERTY MUTUAL INSURANCE CO, insurer/defendants; Case No. 200202639; dated and filed in the office of the Alaska Workers’ Compensation Board in Anchorage, Alaska, this 26th day of September, 2002.

_________________________________

      




                     Marie Jankowski, Clerk

�








� David F. Neel’s W-2 Wage and Tax Statement for 2001 from APC.


� David F. Neel’s W-2 Wage and Tax Statement for 2001 from Flight Alaska, Inc.


� Compensation Report dated 2/18/02.  The Board notes the Board’s form was modified by scratching out 13 and hand writing in 14 for the formula.


� Compensation Report dated 5/9/02.  


� $8,236.00/14 = $588.29. $8,236.00/13 = $633.54


� Facsimile dated April 23, 2002, from Nancy Neel to Monica Carroll filed as exhibit H1 and H2 to the employee’s prehearing brief.


�  Letter dated August 23, 2002, from Constance Livsey to the Chairperson and two pages of attachments.


� $10,155.50 + $6,548.00 = 16703.50/13 = $1,284.88 per week.


� Gilmore v. Alaska Workers’ Compensation Board, 882 P.2d 922, 927 (Alaska 1994).


�. “Computation of compensation under (the Act) shall be on the basis of an employee’s spendable weekly wage . . .An employee’s spendable weekly wage is the employee’s gross weekly earnings minus payroll tax deductions.  An employee’s gross weekly earnings shall be calculated as follows: . . .” AS 23.30.220(a).


� Dougan v. Aurora Electric Inc., 50 P. 3d 789, 797 (Alaska 2002)


� “In computing death benefits, the spendable weekly wage of the deceased shall be computed under AS 23.30.220 and shall be paid in accordance with AS 23.30.155 . . . .” AS 23.30.215(b).


� The employer relies upon Gilmore, supra; Peck v. Alaska Aeronautical, 744 P.2d 663 (Alaska 1987); Deuser v. State,  697 P.2d 647 (Alaska 1985); and State, Dep’t of Transp. V. Gronroos, 697 P.2d 1047 (Alaska 1985).


� Gilmore, 882 P.2d at 924 n. 2.


� See e.g., Peck v. Alaska Aeronautical, 744 P.2d 663 (Alaska 1987); State, Dep’t of Transp. V. Gronroos, 697 P.2d 1047 (Alaska 1985);  Deuser v. State,  697 P.2d 647 (Alaska 1985).


� AM § 37 ch 79 SLA 1988.


� Dougan, 50 P. 3d at797.


� AM §§ 9, 10 ch 75 SLA 1995.


� Gilmore, 882 P.2d 922 (Alaska 1994).


� Id. at 929.


� Thompson v. United Parcel Service, 975 P.2d 684, 689-90 (Alaska 1999) (footnotes omitted) (citations omitted).


� Thompson, 975 p.2d at 689.


� AM §§ 9, 10 ch 75 SLA 1995.


� Dougan supra at 797.


� Id. at 797.


� Justice v. RMH Aero Logging, Inc., 42 P.3d 549, 553 (Alaska 2002) citing Thompson, supra at 689.


� Id.


� “The decision to depart from the statute must be based on substantial evidence supporting the conclusion that past wage levels will lead to an irrational workers’ compensation award.” Id.


� Tesoro Petroleum Corporation v. State, 42 P.3d 531, 536 (Alaska 2002) citing City of Dillingham v. CH2M Hill Northwest, Inc., 873 P.2d 1271, 1276 (Alaska 1994).


� Booth v. Exxon Mobil Corporation, AWCB Decision No. 02-0130 (July 18, 2002).


� We note that our decision does not create conflict amongst the subsections of AS 23.30.220(a).  For example while we find it appropriate to include earnings from all sources of employment for purposes of calculating earnings under AS 23.30.220(a)(4), because the employment was not exclusively seasonal or temporary we are not creating a situation that will permit “forum” shopping among the subsections for the most favorable outcome. AS 23.30.220(a)(6) (emphasis added)


� 5 Arthur Larson & Lex K. Larson, Workers’ Compensation Law, § 93.01[1][a], at 93-4, 93-5 n.4 (1999). 


� Id.


� AS 23.30.220(a)(4)(A).


� See Rydwell v. Anchorage School District., 864 P.2d 526, 530, 531 (Alaska 1993).


� E.g.: If worker A is paid by the fish processed on the assembly line, A's earnings will vary according to a number of factors, including his/her diligence, health, the number of fish and the market demand for (i.e. his opportunity to produce) fish.  In a market-driven economy, the best 13 weeks' earnings will predictably reflect market variations, generally increasing the basis for the compensation rate somewhat above the average earnings, in A's favor.


� Facsimile dated April 23, 2002, from Nancy Neel to Monica Carroll filed as exhibit H1 and H2 to the employee’s prehearing brief.


� Id.; Testimony of Ms. Carroll.


� $8,236.00/14 = $588.29. $8,236.00/13 = $633.54


� Thompson, supra..


� “The decision to depart from the statute must be based on substantial evidence supporting the conclusion that past wage levels will lead to an irrational workers’ compensation award.” Id. at 689 (assigning the burden of proof to the employer where the employer seeks to deviate from the statutory formula.)


� Id at 689.


� Merely showing another cause of the disability does not, in itself, rebut the compensability of the claim against an employer. Tolbert v. Alascom, Inc., 973 P.2d 603, 611, 612 (Alaska 1999).


� Kessick v. Alyeska Pipeline Serv. Co.,  617 P.2d 755, 757 (Alaska 1980).


� The employer objected to these statements based upon hearsay.  Because the employee’s statements fall under Evidence Rule 804, exception to the hearsay rule (declaraent unavailable), Mrs. Neel’s testimony regarding the employee’s  statements are sufficient to support a finding of fact.  8 AAC 45.120(e).


� § 1, 10 ch 75 SLA 1995.


� Tesoro Petroleum Corporation v. State, 42 P.3d 531, 536 (Alaska 2002) citing City of Dillingham v. CH2M Hill Northwest, Inc., 873 P.2d 1271, 1276 (Alaska 1994).


� See also, Land & Marine Rental Co. v. Rawls, 686 P.2d 1187 (Alaska 1984); Harp v. Arco Alaska, Inc., 831 P.2d 352 (Alaska 1994); Childs v. Copper Valley Electrical Association 860 P.2d 1184, 1191 (Alaska 1993).


� Prehearing Conference Summary dated May 9, 2002.


� AS 23.30.145.


� We note a mathematical error in the calculation of paralegal fees in Mr. Jensen’s Supplemental Affidavit of Attorney’s Fees and Costs dated August 21, 2002.  .20  x $105.00 =  $21.00, not $105.00 as represented in the affidavit.
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