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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                             Juneau, Alaska 99802-5512

	STEPHAN CRAIG MITCHELL, 

                                                   Employee, 

                                                            Applicant

                                                   v. 

UNITED PARCEL SERVICE,

                                                  Employer,

                                                   and 

LIBERTY MUTUAL INSURANCE CO,

                                                  Insurer,

                                                            Defendants.
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)
	      INTERLOCUTORY DECISION

      AND ORDER

      AWCB Case No.  199523875
      AWCB Decision No.  02-0195

       Filed with AWCB Anchorage, Alaska 

       on September 27, 2002.


On August 28, 2002, in Anchorage, Alaska, the Alaska Workers’ Compensation Board (“Board”) heard the employee’s petition for hearing on excessive change of physicians by the employer. Attorney Constance Livsey represented the employer and insurer. The employee’s wife, Jeanne Mitchell, was the employee’s non-attorney representative. The Board consisted of a two-member panel, which constitutes a quorum.  AS 23.30.005(f).  The record closed at the conclusion of the hearing.  

ISSUES

1. Did the employer have an excessive change of physicians under AS 23.30.95(e)?


2. Whether an SIME should be ordered?

PROCEDURAL HISTORY


The employee injured his back on October 31, 1995.
  The employer has not controverted the injury. On May 15, 2002, the employee filed a Workers’ Compensation Claim  (“Claim”) for excessive change of employer’s medical exam
 physician, unpaid temporary total disability (“TTD”), unpaid AS 23.30.041(k) expenses, unpaid internship, and Permanent Partial Impairment (“PPI”) rating.
 On May 15, 2002 the employee also filed his petition for hearing on the issue of whether the employer had engaged in an excessive change of physicians.
 In response to these two filings, two hearing dates were set in a prehearing conference on July 29, 2002.  The employee’s petition on whether the employer made an excessive change of physician, and whether a second independent medical exam (“SIME”) should be ordered was set for hearing on August 28, 2002. A second hearing was set for September 19, 2002, on the employee’s May 15, 2002 Claim.
  


At the August 28, 2002, hearing the employee argued that the employer’s selection of Douglas Smith, M.D., was an excessive change of EME physician in violation of AS 23.30.095(e).  Consequently, he argued, the 10% PPI rating by Dr. Smith is not valid.  The employee argued that the only valid PPI rating is the 20% whole person impairment awarded by employee’s physician, Davis Peterson, M.D., on April 20, 2000.
The employer raised several arguments in response, including the need for another EME as a result of the employee’s two surgeries since the PPI ratings.  The employer argued the September 19, hearing on the PPI dispute, TTD, unpaid medical costs, interest and penalties should be bifurcated into two hearings, one on the PPI dispute and one on the TTD, unpaid medical costs, interest and penalties. The hearing on the PPI dispute should be heard, if it is ripe for decision, after the Board issues its decision on the employee’s excessive change in physicians claim. Bifurcation was granted and a hearing was set for September 19, 2002, on all issues except the PPI dispute.  Mitchell v. United Parcel Service, Inc., AWCB Decision No. 02–0812 (September 12, 2002).  This interlocutory decision and order will address the employee’s claim alleging the employer has excessively changed physicians and whether we should order an SIME.  We will also address the ripeness of the PPI dispute. 

SUMMARY OF THE EVIDENCE


The employee injured his back on October 31, 1995.
  The employer does not controvert the employee’s claim for benefits.  The facts relevant to the issues before us here are as follows. 


The employee’s treating physician is Byron Perkins, D.O.  On January 27, 1996, the employee had his first EME with Michael G. McNamara, M.D.
 On February 27, 1996, the employee had his first back surgery.  Lawrence Dempsey, M.D, performed this surgery.  By certified mail dated July 24, 1996, the adjuster notified the employee that Dr. McNamara was no longer practicing in Anchorage and that the employer would be substituting Larry Levine, M.D. for Dr. McNamara.  Dr. Levine performed an EME on August 8, 1996.  On November 27, 1996, Dr. Perkins, the employee’s treating physician, informed the adjuster that the employee was medically stable and ready for a PPI rating.


On December 31, 1996, Dr. Levine’s practice partner, Susan Klimow, M.D. conducted an EME and assigned a PPI rating of 10 percent under the AMA guides to the evaluation of Permanent Impairment, 4th edition.
Both Dr. Levine and Dr. Klimow are physiatrists.  On June 29, 1999, Dr. Perkins referred the employee to Davis Peterson, M.D., an orthopedic surgeon.  On July 20, 1999, Dr. Klimow stated she would not find the employee to be “medically stationary” until an opinion from an orthopedic surgeon was obtained but continued her 10 percent PPI rating from December 31, 1996. 
On October 29, 1999, Dr. Peterson performed the employee’s second operation, an anterior fusion.  On March 29, 2000, Dr. Peterson, in response to the adjuster’s inquiry, declared the employee was not medically stable.  


On March 20, 2000, Dr. Klimow provided a written referral for the employee to Douglas Smith, M.D. an orthopedic surgeon, for a surgical EME.  The employee was informed of the EME with Dr. Smith by letter dated April 3, 2000.  On April 10, 2000, the employee sent a letter to Prehearing Officer Janet Carricaburu requesting her opinion on whether or not Dr. Klimow’s referral to Dr. Smith is a permissible change.  Prehearing Officer Carricaburu informed the employee that the referral appeared to be appropriate.


On March 30, 2000, the adjuster scheduled a “care conference” with Dr. Peterson resulting in Dr. Peterson referring the employee to a pain management specialist.  The employee testified he did not participate in the “care conference” because he was never notified of the “care conference”.


On April 20, 2000, Dr. Peterson assigned the employee a 20 percent PPI rating AMA guides to the evaluation of Permanent Impairment, 4th edition.  One day later, on April 21, 2000, Dr. Smith assigned the employee a 10% PPI rating AMA guides to the evaluation of Permanent Impairment, 4th edition.


On August 20, 2001, the employee had his third surgery, a posterial fusion performed by Dr. Peterson.  A year later, on August 18, 2002, the employee had his forth surgery, an IDET
, also performed by Dr. Peterson.  The employer did not dispute that the employee is not medically stable at the time of the August 28, 2002 hearing. 


The employee has also seen several physicians for pain management.

Argument of the Employee


The employee argues that all employer physicians after October 14, 1999, are in violation of AS 23.30.095(e).  The employee argues that the employer exercised its one change of physician on July 24, 1996, when the employer notified the employee that Dr. Levine would be the EME physician.  The employer has never provided Dr. Levine with the opportunity to provide a PPI rating.  The employee argues he did not consent to the employer switching from Dr. Levine to Dr. Klimow.  Dr. Klimow was an excessive change in physician in violation of AS 23.30.095.  When Dr. Klimow referred the employee to Dr. Smith, the employee argues he did not consent.  Dr. Smith was the second excessive change in physician violation.  It is the employee’s position that because both Dr. Klimow and Dr. Smith’s PPI’s were given in violation of AS 23.30.095(e), they should not be considered by the Board and Dr. Peterson’s 20 percent PPI rating is the only valid rating.  


The employer argues that because the only valid rating is Dr. Peterson’s, there is no PPI dispute therefore there is no need for an SIME.  

Argument of the Employer

The employer argues that the employer has not utilized excessive IME physicians.  The employer argues that it has relied on the provisions of the Act, the Board’s regulations, and has abided by Board policy regarding physician reeferrals, substitutions and use of multiple providers at the same facility. The employer argues that the selection of Dr. Levine as EME was a permissible substitution because the original EME, Dr. McNamara, was no longer practicing in Alaska.  Dr. Klimow is not a change, argues the employer because Dr. Klimow is Dr. Levine’s practice partner.   Also, the employer argues that Dr. Klimow provided a PPI rating, not an EME.  After the employee’s second surgery, Dr. Klimow felt is best to have an orthopedic surgeon evaluate the employee as orthopedic surgery is not her specialty.  Dr. Klimow provided a written referral to Dr. Smith an orthopedic surgeon.  The employer argues that under AS 23.30.095(e), this is a referral to a specialist and not a change in physician.


The employer argues that there is a PPI dispute, that the PPI ratings in dispute are stale, and that an SIME would be helpful.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. Excessive Change in Physician.

As 23.30.095(e) provides in part:

The employee shall, after an injury, at reasonable times during the continuance of the disability, if requested by the employer or when ordered by the board, submit to an examination by a physician or surgeon of the employer’s choice . . .The employer may not make more than one change in the employer’s choice of physician or surgeon without the written consent of the employee.  Referral to a specialist by the employer’s physician is not considered a change in physicians. . . .


The rule against excessive physician change is intended to curb opinion shopping.  See e.g., HCS CCS SB 322 Sectional Analysis dated April 6, 1988.  


The employee argues that when the employer changed from Dr. McNamara to Dr. Levine, this was the employer’s one permissible change. However, when a physician is no longer available because they have closed their practice, moved out of state or refuses to treat the employee, it is recognized that a new physician may be appointed as a “substitution” and not a change. Bloom v. Teckton Inc., 5 P.3d 235 (Alaska 2000) (discussing physician substitution versus change in the context of the employee).  We find Dr. McNamara was unavailable due to circumstances beyond the employer’s control.  We find the change from Dr. McNamara to Dr. Levine to be a substitution due to the unavailability of Dr. McNamara, and not a change in physician.  See also,  Letter from adjuster to employee dated July 24, 1996, informing the employee that Dr. McNamara was no longer in town and that the employer would be substituting Dr. Levine for Dr. McNamara.

    
The employee next argues that when Dr. Klimow performed the PPI rating, that is was a change in physician.  Dr. Klimow is Dr. Levine’s practice partner.  They are both physiatrists.  We do not find this to be a change in physician.  Even if we did find this to be a change in physician, it would not change our decision in this case because the employer has a statutory right to a least one change of physician or surgeon. 


We find it reasonable that Dr. Klimow would refer the employee to an orthopedic surgeon for a surgical EME under the circumstances presented in this case.  We find Dr. Klimow provided a written referral specifically naming Dr. Smith.  We find this to be consistent with Dr. Klimow’s July 20, 1999, statement that she would not find the employee medically stationary until an opinion form an orthopedic surgeon is obtained.  In light of these findings the Board concludes that the referral to Dr. Smith was a referral to a specialist, which is not considered a change in physician.  AS 23.30.095(e).   


2.  SIME.


The Board has liberal statutory authority in conducting its hearings.  AS 23.30.135(a) provides, in part:

In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided by this chapter.  The board may make its investigation or inquiry or conduct its hearings in the manner by which it may best ascertain the rights of the parties.  . . 

AS 23.30.110(g) provides, in part:


An injured employee claiming or entitled to compensation shall submit to the physical examination by a duly qualified physician, which the board may require. . . .  

AS 23.30.095(k) provides, in part:


In the event of a medical dispute regarding determinations of causation . . . or compensability between the employee's attending physician and the employer's independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board.  The cost of an examination and medical report shall be paid by the employer.  The report of an independent medical examiner shall be furnished to the board and to the parties within 14 days after the examination is concluded.

We have long considered subsections AS 23.30.095(k) and AS 23.30.110(g) to be procedural in nature, not substantive, for the reasons outlined in Deal v. Municipality of Anchorage
 and Harvey v. Cook Inlet Pipe Line Co.
 Considering the broad procedural discretion granted to us in AS 23.30.135(a) and AS 23.30.155(h), we conclude we have wide discretion under subsection 110(g) to consider any evidence available when deciding whether to order a second independent medical examination (SIME) to assist us investigating and deciding medical issues in contested claims.


We find the employee has had two surgeries since his last PPI ratings.  We find the employee is not medically stable at this time.  Our review of the record shows the Board has not received recent medical records.  The employer also stated on the record that it has not received recent medical records. We find there was a dispute as to the PPI rating.  We also find that those ratings are not reliable because the employee underwent two surgeries after the PPI ratings were provided. We find that determining the medical stability of the employee and the degree of any possible PPI rating will be necessary to determine the rights of the parties.
  Consequently, we will exercise our discretion under AS 23.30.110(g), AS 23.30.155(h), and 8 AAC 45.090(b) to order an examination concerning these issues.   


A physician on our list must perform the SIME, unless we find the physicians on our list do not include an impartial physician with the specialized training, qualifications, or experience needed.
  Based on our review of the employee’s file and the arguments of the parties, we find a physician trained in physical medicine and rehabilitation, specializing in orthopedic surgery and backs, would be suited to perform this examination of the employee and evaluation of the medical records.  If our SIME physician list contains no physicians specializing in backs or willing to examine the employee post IDET then, will order our board designee, Workers' Compensation Officer Joireen Cohen, to identify and select a physician who specializes in the diagnosis and evaluation of backs to perform the SIME, in accord with the procedure in 8 AAC 45.092(f).  We direct Ms. Cohen to arrange the SIME with the parties in accord with 8 AAC 45.092(h).


We also find, in light of the confusion and litigious nature of this case, that several additional measures will be necessary to alleviate confusion and to determine the rights of the parties.
 We direct Ms. Cohen to conduct a prehearing conference with the parties within 30 days of the date of this order. Issues to be addressed at the prehearing conference shall include medical records, anticipated date of medical stability, discovery, scheduling of the SIME exam, communication between the parties regarding the scheduling of “care conferences” and the need for future prehearing conferences.  


We direct the employer to file with the Board, at or before the prehearing conference, a document identifying the employer’s EME and any specialist seen by referral.  The document shall identify the area of specialty and who was the referring physician. We also direct the employer to bring any releases it believes to be necessary.  


We direct the employee to file with the Board, at or before the prehearing conference, a document identifying the employee’s treating physician, any specialist seen by referral and who was the referring physician.  The document shall identify the area of specialty.  Additionally, we direct that should either party change, substitute, or refer the employee to a specialist, the other party shall be notified in writing with a copy to the Board within 10 calendar days of change, substitute, or referral.


We will retain jurisdiction over the employee's claims, pending receipt of the SIME report.

ORDER

1. The referral by Dr. Klimow to Dr. Smith was a referral to a specialist and not  an excessive change of physicians under AS 23.30.95(e). 

2. Workers' Compensation Officer Joireen Cohen shall identify and select a physician who specializes in the diagnosis, surgery, and evaluation of backs to perform the SIME, in accord with the procedure in 8 AAC 45.092(f). 

3. Workers' Compensation Officer Joireen Cohen shall schedule and conduct a prehearing conference with the parties within 30 days of the date of this order.  Issues to be addressed shall include medical records, anticipated date of medical stability, discovery, scheduling of the SIME exam, communication between the parties regarding the scheduling of “care conferences” and the need for future prehearing conferences.  

4. An SIME shall be conducted by the selected specialist regarding the employee’s medical stability, degree of any possible permanent impairment, and any other dispute determined by Workers' Compensation Officer Cohen to be necessary or appropriate to resolve the disputed issues of this claim.   

5. The parties shall proceed with the SIME in accord with the process outlined in 8 AAC 45.092(h). 

6. We direct the employer to file with the Board, at or before the prehearing conference, a document identifying the employer’s EME and any specialist seen by referral.  The document shall identify the area of specialty and who was the referring physician. 

7. We direct the employer to bring to the prehearing conference, any releases it believes to be necessary.  

8. We direct the employee to file with the Board, at or before the prehearing conference, a document identifying the employee’s treating physician, any specialist seen by referral and who was the referring physician.  The document shall identify the area of specialty.  

9. We direct that should either party change, substitute, or refer the employee to a specialist, the other party shall be notified in writing with a copy to the Board within 10 calendar days of change, substitute, or referral.

10. We retain jurisdiction over the employee's claims, pending receipt of the SIME report.


Dated at Anchorage, Alaska this 27th day of September, 2002.





ALASKA WORKERS' COMPENSATION BOARD







______________________________                                






Rebecca Pauli,







Designated Chairperson







______________________________                                






Philip E. Ulmer, Member

RECONSIDERATION


A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of STEPHAN CRAIG MITCHELL employee/applicant; v. UNITED PARCEL SERVICE, employer; LIBERTY MUTUAL INSURANCE CO, insurer/defendants; Case No. 199523875; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 27th day of  September, 2002.

                             
_________________________________

                           



        Marie Jankowski, Clerk
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� Workers’ Compensation Claim filed April 2, 1999.


� For purposes of this opinion the terms Independent Medical Exam  (“IME”), Employer’s Independent Medical Exam (“EIME”) and Employer’s Medical Exam (“EME”) are used interchangeably.


� Workers’ Compensation Claim dated May 14, 2002.


� Employee’s Petition for Hearing dated May 14, 2002.


� Prehearing Conference Summary dated July 29,2002.


� Workers’ Compensation Claim filed April 2, 1999.


� EME narrative by Dr. McNamara dated January 27, 1996.


� See, Hand written note at the top of the employee’s April 10, 2000, letter recording Prehearing Officer Carricaburu’s conversation with Ms. Mitchell.


� Intra-Discal Electrothermal Treatment.


� The employee also argued that the employer’s pain management EME’s were improper as an excessive change in physician.  To resolve the issues before us we find it unnecessary to address this allegation.


� AWCB Decision No. 97-0165 at 3 (July 23, 1997).


� AWCB Decision No. 98-0076 (March 26, 1998).


� AS 23.30.135(a).


� 8 AAC 45.092(f).


� AS 23.30.135(a).
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