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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	WAYNE E. COLLINS, 

                                                   Employee, 

                                                            Respondant

                                                   v. 

ARCTIC BUILDERS,

                                                  Employer,

                                                   and 

RISK ENTERPRISE MGT. LTD.,

                                                  Insurer,

                                                            Petioners.
	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	        FINAL DECISION AND ORDER

        AWCB Case No(s).  198102905
        AWCB Decision No.  02-0200

         Filed with AWCB Anchorage, Alaska

         on October 3, 2002



We heard the employer’s petition to dismiss under AS 23.30.100 (a) and AS 23.30.105(a) in Anchorage Alaska, on September 3, 2002.  This matter is being heard on remand from an Alaska Supreme Court decision of October 5, 2001.
 We heard this case with a two-member panel, a quorum of the Alaska Workers’ Compensation Board under AS 23.005(f). Attorney Robert L. Griffin represented the employer and insurer (“employer”). Mr. Lloyd L. Barber, Jr. was the employee’s non-attorney representative.


ISSUE
1. Is the employee’s claim for compensation for disability barred under the statute of limitations at AS 23.30.105(a)?


This matter is before the Board on remand from the Alaska Supreme Court.  We will first provide a brief case history and then set forth its summary of the evidence. 

CASE HISTORY

On May 25, 1993 the employee’s Report of Injury was received in Juneau. On July 9, 1993, the employer controverted all benefits as time barred pursuant to AS 23.30.105(a) and AS 23.30.100(a). On March 16, 1995, the employee filed an Application for Adjustment of Claim. 

On January 4, 1996, the Board addressed the employer’s petition to dismiss the employee’s claim for benefits. On February 5, 1996, the Board dismissed the employee’s claim as untimely. AWCB Decision No. 96-0053 (February 5, 1996). The Board determined that the employee had neither timely filed Report of Injury as required by AS 23.30.100(a) nor offered any evidence supporting an exception to that requirement. The employee appealed the Board's decision to the superior court claiming that he had attempted to file in 1991 but the Workers’ Compensation office did not accept the employee’s Notice of Injury. 

The superior court concluded that the employee’s appeal, in addition to being untimely, "failed to comply with the appellate rules."
 Nonetheless, the superior court gave the employee fourteen days to correct the deficiencies in his appeal documents.
 The employee later filed all required pleadings in the superior court, except a statement of points on appeal. Based on this failure, the superior court found that he had not complied with the Alaska Appellate Rules and dismissed his case for want of prosecution and untimeliness.
 The employee appealed that dismissal to the Supreme Court, which reversed the superior court's dismissal and reinstated his administrative appeal (Collins I).
 Since the employee was proceeding pro se, the Court held that his attempted compliance with the Appellate Rules precluded a summary dismissal of his appeal until the superior court gave him notice of, and an opportunity to cure, the specific defects of  its pleadings.
  After remand to the superior court, the case was reassigned to Superior Court Judge Michael L. Wolverton. 

Judge Wolverton affirmed the Board's dismissal of the employee’s claim, ruling that he had failed to file a timely Report of Injury according to AS 23.30.100(a) and that his claim was barred by AS 23.30.105(a)'s two-year statute of limitations. The employee again appealed (Collins II).
  

In Collins II, the employee argued that his claim was not barred by the two year statute of limitations at AS 23.30.105(a) and in the alternative, that he attempted to file with the Board in 1991, but was not allowed to file. The Court found that the Board correctly interpreted AS 23.30.105(a) as requiring the employee to file his claim within two years of his “actual or chargeable knowledge of his disability and its relation to his employment.”
  The Court also found substantial evidence to support the Board’s finding that the employee had actual knowledge of his claimed work-related asbestos injury on November 3, 1990.
  However, the Court was unable to rule on whether the employee’s claim is barred by the statute of limitations because the Board made no findings regarding the employee’s alleged attempt to file his claim in 1991.  The Court remanded the matter back to the Board to determine whether the employee initially attempted to file his claim for workers’ compensation within two years of November 3, 1990.

SUMMARY OF THE EVIDENCE 

The employee alleges he was exposed to asbestos while working for Arctic Builders in 1963. This exposure had no immediate symptoms, but more than twenty years later, while in retirement, the employee testified he developed chest pain and shortness of breath. His doctor, Buff B. Burtis, M.D., diagnosed him with chronic asbestos pleuritis.  The employee became aware of his condition no later than November 3, 1990, when he received the report of Dr. Burtis.  However, as early as 1987, the employee was aware he had been exposed to asbestos and its associated health problems.  Over the years, the employee has worked for over 50 employers, many of which were construction jobs.

The employee claims that he first attempted to file for benefits in 1991. There is no record of this attempted filing. In 1995, he could not recall when in 1991, he attempted to his Report of Injury.
 He originally testified that he has “no idea what month it was in, all I remember is I filed.”  However, at the hearing on remand (“hearing”), more than a decade after the alleged event, the employee testified that he filed in January, 1991.  The employee could not remember whether it was the beginning or end of January, the time of day, or whether it was light or dark out when he filed. At the 2002 hearing, the employee testified he went to the third floor to attempt to file his 1991 claim.  In his 1995 deposition he could not remember which floor the Workers’ Compensation office was on.

The employee testified that in 1991, he brought his Report of Injury to the Anchorage Workers' Compensation office, but Douglass Gerke, a Workers’ Compensation Officer, would not accept the employee’s Report of Injury for filing and told him that he needed to file with a federal agency because his injury occurred on a military base.
 The employee testified that he argued with the Mr. Gerke. The employee told Mr. Gerke that he had been exposed to asbestos while he was civilian contractor working on a military installation and handed the application to a clerk for filing. 

In 1991 when the employee alleges he went into the office to file, he testified that everything in the office was old and in disarray.  There were old wooden desks and papers scattered on the floor.  The only employees in the office were Mr. Gerke and a girl.  At hearing the employee testified that he left the notice of inquiry on a desk in front of the girl.  In his deposition, the employee testified that he handed in the document.
 Both parties agree that the Alaska Workers’ Compensation Board has no record of this attempted filing. The employee did not file a federal claim.

The employee testified that he did not attempt to contact the Workers’ Compensation Office after his attempted filing because Lloyd Barber, the employee’s non-attorney representative, told the employee to “wait for them to get in touch with you . . . you have to wait for them to make up their minds on what they’re going to do.”

In 1992, because he had heard nothing from the State on his claim, the employee contacted Senator Frank H. Murkowski’s office. Senator Murkowski’s office contacted the Federal Office of Workers’ Compensation programs in Seattle and inquired into the status of the employee’s claim. The U.S. Dept. of Labor responded that it had no records verifying that the employee was a civilian employee of the Federal government.
 The U.S. Dept. of Labor also informed Senator Murkowski that if the employee “had exposure to asbestos only as an employee of a private employer, he should contact the State of Alaska industrial injury program.”
 Senator Murkowski forwarded the U.S. Department of Labor’s response to the employee.

The employee did not contact the Alaska Workers’ Compensation office until May 21 1993, when he stopped into the office “to find out what was happening to my case. . . .”
  In his deposition, the employee testified that it was only when he checked on his case on May 21, 1993, that he discovered that “there wasn’t any case, there was no record, no nothing of anything I had done. So I had to file over again.”
  He further testified that the “guy in the office” refused to call Juneau to check on the case and refused to check and see if there was a 1991 case.
 The employee did not know if the office “looked in the files or the computer, but it wasn’t there.”
  At the hearing, the employee testified that when he went to check on the status of his case in May of 1993, the Workers’ Compensation employee went and checked in some drawers or files, but that there were no computers in the office. The employee wanted to re-file but the person behind the counter wouldn’t take the filing.  The employee then went to the Governor’s office.   

The employee testified that it was the Governor’s office that filed his 1993 Report of Injury.  The 1993 Report of Injury was filed in Juneau on May 25, 1993.  The employee further testified at the hearing on remand that he wrote, “this is the second time I filed” at the top of his 1993 Report of Injury. 

At the hearing on remand, the employee testified that he received the workers’ compensation booklet “You and Workers’ Comp” after he filed in 1993.  In his deposition, the employee stated he could not remember whether it was in 1991 or 1993.

The employee started an “asbestos file” in 1987.  He compiled newspaper articles and other related papers in his asbestos file.  The employee’s asbestos file does not contain a copy of a 1991 Workers’ Compensation Report of Injury

Mr. Gerke, testified by deposition and in person at the hearing on remand.  Mr. Gerke testified that the Workers’ Compensation office was computerized in 1991 and 1993. Mr. Gerke also testified as to the regular business practice within the office regarding the filing of paperwork and procedures.
 He testified that it was the regular practice of the office to have opened a file upon the receipt of a Report of Injury or even upon the receipt of a doctor’s report when there is no report of injury.
  Mr. Gerke also testified that under certain circumstances, for example when there is a problem with the employer or contacting the employer, the office will accept for filing a partially completed Report of Injury.
  Moreover, Mr. Gerke testified that he had never failed or refused to accept a report of injury from a worker.
  Mr. Gerke testified that he undertook a diligent search and was unable to find any record or filing in 1991, regarding the employee.  Nor does he have any recollection of the employee attempting to file in 1991.

Mr. Gerke started as a Workers’ Compensation Officer on December 17, 1990.  Prior to that he had been with Wasuau Insurance as an adjuster for 15 years.  Mr. Gerke also testified that December and January is historically slower than other times in the Workers’ Compensation office.  He also disagreed with the employee’s characterization of what the office was like in January 1991.  Finally, in response to a question regarding his opinion as to whether it was more likely than not that the employee did in fact file Report of Injury in 1991, Mr. Gerke responded:

Based on a review of the records, I would say he did not file one.  There is nothing in the record that indicates that he did, other than his assertion that he did.  And, I have no recollection of, you know, having met him prior to the times noted currently in the file.

Deposition of Douglass Gerke dated May 31, 2002, at 13,14.

Employer’s Argument

The employer argues that there is no corroborating evidence to support the employee’s claim that he attempted to file a Report of Injury in 1991, and that the filing was not accepted by the Workers’ Compensation office. An uncorroborated statement that there was a filing in 1991, when there are no documents in the Board’s records and when the claimant cannot produce a copy of that document, is insufficient to defeat the statute of limitations.  The employer argues that filing deadlines would become meaningless if a simple assertion that, “I filed it, but the Board lost it,” cures the defect.  

The employer argues further, that if the Board finds the employee’s lack of timely notice pursuant to AS 23.30.100(a) is excused, then the presumption of compensability no longer attaches.  AS 23.30.120(d).  

Employee’s Argument


The employee argues that he is excused from filing his Report of Injury within thirty days after he knew of his latent asbestosis by virtue of AS 23.30.100(a) and .105(a). He argues that his workers' compensation claim was timely because AS 23.30.105(a) allows claims for latent injuries "time limitations notwithstanding."  He also argues that the last sentence of subsection .105(a) effectively repeals the general two-year statute of limitations for any latent injury.

FINDINGS OF FACT AND CONCLUSIONS OF LAW


I.
SCOPE OF THE REMAND

In general, we do not have authority, in a matter before us, to decide or act in a way contrary to a decision by the Alaska Supreme Court, or the superior courts in that matter.
  Because the courts lack jurisdiction to make an initial determination of entitlement to benefits under the Alaska Workers’ Compensation Act, we bear the responsibility to decide issues of compensability.
  Once the courts have remanded a case to us, the court’s decision is the controlling law of the case.

In the case before us, the Court found the employee had actual knowledge of his work-related asbestos injury on November 3, 1990.  The Court remanded this matter for the Board to make a determination of whether or not the employee initially attempted  to file his claim for workers’ compensation within two years of November 3, 1990.
 The Court concluded that if the Board determined the employee attempted to file his claim in 1991, such a finding would prevent the bar of the statute of limitations and may also be sufficient to excuse the tardiness of the notice of injury.
  These conclusions are the controlling law of the case.

II. THE ATTEMPTED 1991 FILING.

The Court has remanded this matter to the Board for a factual determination as to whether or not the employee attempted to file his claim in 1991. We have reviewed the full record in this matter and weighed the testimony of the witnesses.  We find the employee’s testimony is not credible.  AS 23.30.122.

We are unpersuaded by the employee’s testimony in his deposition and his testimony at the hearing on remand.  We find many inconsistencies between his deposition testimony his hearing testimony. When deposed three years after he claims he first attempted to file a Report of Injury, he could not remember when in 1991 he attempted to file.  At the hearing on remand, 10 years after he claimed he attempted to file, the employee testified it was sometime in January 1991.  Similarly, the employee testified during his deposition that when he checked on the status of his case in 1993, the Workers’ Compensation employee refused to look for his file.  At the hearing, the employee testified that the Worker’s Compensation employee went and looked in some boxes.  We find the employee’s ability to recall details more than ten years after the event when he was unable to recall these details a mere three years after the event unbelievable.


We are also unpersuaded by the employee’s testimony at the hearing on remand that he wrote “this is the second time I filed” at the top of his 1993 Report of Injury.  We find no such notation on the Report of Injury.  


We take administrative notice that the Workers’ Compensation office was computerized in 1991 and 1993.   We find that if the employee had left a sufficiently completed Report of Injury on a desk in 1991 that the usual and customary business practice would have been to open a file, as testified to by Mr. Gerke.
 We find no evidence in the record that corroborates the employee’s allegation that a clerk did or would have informed the employee that he should not file with the state Workers' Compensation Board. 

Our review of the record leaves this Board with a definite and firm conviction that there is no record of an attempted filing in 1991.  We find the employee’s testimony is not credible and we find no evidence to corroborate the employee’s allegation that he attempted to file in 1991.

We find the employee has not presented such relevant evidence as a reasonable mind would accept in light of all the evidence to support a conclusion that he attempted to file a claim in 1991 and was prevented from doing so.  Based on the available evidence, we find that the employee did not attempt to file in 1991. Based on these findings, we conclude the employee
 has not presented substantial evidence that he attempted to file in 1991. 


The Court remanded this matter to us with instructions to make findings regarding whether the employee “initially attempted to file his claim for workers compensation within two years of November 3, 1990.”
 We find the employee did not file his claim for workers’ compensation until March 16, 1995, more than five years after he knew he has asbestosis.


 The Court concluded and further instructed the Board that if we found the employee attempted to file in 1991, it “would prevent the bar of the statute of limitations and may be sufficient to excuse the tardiness of the notice of injury.” 
  Because we conclude the employee did not attempt to file a claim within two years of November 3, 1990, in accord with the Court’s analysis, we conclude the claim for compensation for disability is barred under AS 23.30.105(a).
 

ORDER


The employee’s claim for compensation for disability is dismissed under the statute of limitations at AS 23.30.105(a).


Dated at Anchorage, Alaska this 3rd day of October, 2002.






ALASKA WORKERS' COMPENSATION BOARD







____________________________                                






Rebecca Pauli,






             Designated Chairperson







____________________________                                






John A. Abshire, Member

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of WAYNE E. COLLINS employee/respondent; v. ARCTIC BUILDERS, employer; RISK ENTERPRISE MGT. LTD., insurer/petitioner; Case No. 198102905; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 3rd day of October, 2001.

                             

   _________________________________







       Shirley DeBose, Clerk
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